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X  n  the  past  year  and  a  half.  North  Carohna  has  entered  a 
new  era  of  employment  law. 

It  is  an  era  sure  to  be  characterized  by  lawsuits  in 
which  public  school,  community  college,  and  university 
employees  say  that  the  court  should  give  them  money,  or 
their  jobs  back,  or  both  because  they  were  fired  //;  violation 
of  public  policy  or  they  were  fired  //;  had  faith.  What  these 
terms  will  come  to  mean  in  the  North  Carolina  courts  re- 
mains to  be  seen.  School  boards,  school  administrators,  and 
their  attorneys  must  try  to  anticipate  those  meanings,  how- 
ever, to  understand  the  limits  on  their  freedom  to  dismiss 
unsatisfactor)'  employees. 

The  World  Employers  Lived  in 
until  1985 

For  a  century,  employment  at  will  has  been  the  bed- 
rock on  which  all  employment  law  in  this  state  rested.  It 
has  been  commonly  taught  that  a  governmental  employee, 
such  as  a  public  school,  community  college,  or  university 
employee,  may  be  fired  at  any  time  for  any  reason  or  no 
reason,  except  for  the  following: 

Unlawful  discrimination.  No  one  may  be  fired  be- 
cause of  his  or  her  race,  color,  sex,  national  origin,  religion, 
age,  or  (generally  speaking)  handicap.' 

Free  speech.  No  one  may  be  fired  because  of  what  he 
or  she  says  about  a  matter  of  public  concern  (unless  the 


The  author  is  an  Institute  of  Government  faculty  member  who  special- 
izes in  school  law. 

1.  Title  VII  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  §§  2000e),  the 
Age  Discrimination  in  Employment  Act  of  1967  (29  U.S.C.  §§  621-634),  and 
ihe  Rehabilitation  Act  of  1973  (29  U.S.C.  §  794):  Fourteenth  Amendment  to 
ihe  Constitution  of  the  United  States. 


conduct  seriously  impedes  the  work  of  the  governmental 
employer). - 

Specific  contracts  of  employment.  An  employee 
fired  in  violation  of  a  contract  of  employment  has  a  remedy 
through  contract  law.' 

Statutory  "just  cause"  protection.  No  one  may  be 
fired  in  violation  of  a  statute  or  ordinance  giving  such  job 
protection  as  "just  cause."  The  clearest  example  of  this 
kind  of  job  protection  is  the  Teacher  Tenure  Act,-*  which 
enumerates  the  only  grounds  for  dismissal  of  tenured  pub- 
lic school  teachers  or  mid-contract  probationary  teachers. 
Employees  of  the  University  of  North  Carolina  who  are 
subject  to  the  State  Personnel  Act  have  similar  statutory 
protection:  they  may  be  fired  only  for  "just  cause.""^ 

Specific  statutorily  protected  activities.  No  one  may 
be  fired  for  doing  specific  things  that  the  law  says  an  em- 
ployee may  do,  such  as  engaging  in  labor  disputes,**  filing 
claims  of  violations  of  the  Occupational  and  Safety  Health 
Act,^  serving  jury  duty,**  perfomiing  certain  service  in  the 
national  guard**  or  military,"'  filing  claims  under  the  Wage 
and  Hour  Act,"  testifying  before  the  Employment  Security 


2.  First  Amendment  to  the  Constitution  of  the  United  Slates:  Pickering 
V.  Board  of  Educ.  391  U.S.  563  (1968);  Piver  v.  Pender  County  Bd.  of  Educ. 
835  F.2d  1076  (4th  Cir.  1987).  cert,  denied.  108  S.  Cl.  2847  (1988). 

3.  Jones  v.  Carolina  Power  &  Light,  206  N.C.  862,  175  S.E.  167 
(1934). 

4.  N.C.  Gen.  Stat.  §  115C-325.  Hereinafter  the  General  Statutes  will 
be  cited  as  G.S. 

S.G.S.ch.  126. 

6.  G.S.  95-83:  Willard  v.  Huffman.  247  N.C.  523  (1958). 

7.  G.S.  95-130. 

8.  G.S.  9-32. 

9.  G.S.  I27A-203. 

10.  G.S.  127B-14. 

11.  G.S.  95-25.20. 
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Commission,'-  or  refusing  to  contribute  to  a  political  candi- 
date." 

The  North  Carohna  Supreme  Court  put  it  this  way  in 
1979:  "Nothing  else  appearing,  an  employment  contract  in 
North  Carolina  is  terminable  at  the  will  of  either  party. ""'■' 
That  is,  nothing  else  appearing,  an  employee  can  simply 
walk  away  from  the  job,  and  an  employer  can  simply  fire 
an  employee.  From  the  Stone  Age  until  1985  it  was  easy  to 
say  what  else  might  appear:  the  statutes  against  unlawful 
discrimination,  the  constitutional  protection  of  free  speech 
and  free  association,  specific  provisions  of  contracts  of  em- 
ployment, "just  cause"  protection  in  statutes  or  ordinances, 
and  a  few  identifiable  statutorily  protected  activities. 

Because  these  were  the  only  limitations  on  employ- 
ment at  will,  the  North  Carolina  courts  had  an  easy  time 
with  claims  of  wrongful  discharge  where  the  fired  em- 
ployee tried  to  make  a  case  on  something  other  than  dis- 
crimination, free  speech,  contractual  protection,  or 
statutory  protection.  Almost  no  such  cases  were  brought. 
This  one  was: 

•  Court  rejects  tort  theory  applied  to  employment  at 
will.  When  an  employee  brought  a  lawsuit  alleging 
that  he  had  been  fired  because  the  employer  was 
unhappy  with  him  for  filing  a  worker's  compensa- 
tion claim,  the  court  threw  the  lawsuit  out.  "The 
plaintiffs  complaint  alleges  a  tort  theory  heretofore 
unrecognized  in  this  State,  that  of  'retaliatory  dis- 
charge,'" the  court  said.'"^  "We  think  that  to  allow 
recovery  in  tort  [in  such  a  case]  .  . .  would  do  injury 
to  the  well-established  common-law  rule  of  con- 
tract allowing  employers  and  employees  to  termi- 
nate their  relationship  at  the  will  of  either  party. "'^ 
[The  legislature  subsequently  passed  a  statute  mak- 
ing it  unlawful  to  do  what  the  employer  did  here.'^l 

]n  that  case,  the  employee  who  was  fired  wanted  the 
court  to  consider  his  firing  a  tort}^  That  is,  being  dis- 
charged for  pursuing  a  statutorily  guaranteed  right  is  an  act 
that  is  wrong  independent  of  the  contract  between  the  em- 
ployer and  the  employee.  The  court  rejected  this  contention 
because,  the  court  said,  it  would  undo  employment  at  will: 
"An  employment  contract  .  .  .  would  not  be  terminable  at 


12. G.S.  95-15.1. 
13.G.S.  126-14. 

14.  Presnell  v.  Pell.  260  S.E.2d  611,  616  (1979). 

15.  Dockery  v.  Lampart  Table  Co..  36  N.C.  App.  293.  295  (1978). 

16.  Id.  at  297. 

17.  1979  N.C.  Sess.  Laws  ch.  738,  codified  as  G.S.  97-6.1. 

18.  A  tort  is  defined  as  "[a]  private  or  civil  wrong  or  injury,  other  than 
breach  of  contract,  for  which  the  court  will  provide  a  remedy  in  the  form  of  an 
action  for  damages."  Black's  Law  Dictionary  1335  (5th  ed.  1979). 


the  will  of  either  party  thereto  with  or  without  cause  if  an 
employer  could  be  held  liable  in  tort  for  a  termination  of 
the  contract."''^ 

Because  that  is  the  way  North  Carolina  courts  uni- 
formly ruled  before  1985,  very  few  fired  employees  at- 
tempted to  pursue  a  tort  claim.  Instead,  an  aggrieved 
employee  would  typically  attempt  to  show  that  he  or  she 
had  some  special  arrangement  with  the  employer  that 
caused  the  employment  arrangement  to  be  something  other 
than  a  contract  for  employment  at  will.  That  is,  the  em- 
ployee would  claim  that  the  employer,  in  firing  the  em- 
ployee, violated  their  special  contract;  the  employee  did 
not  claim  that  the  firing  constituted  a  tort.  Usually,  the  em- 
ployee lost: 

•  Promises  of  a  "permanent  job"  held  not  to  consti- 
tute a  contract.  Where  the  fired  employee  pre- 
sented evidence  that  the  president  of  the  company, 
in  hiring  him,  had  said  that  he  would  "have  a  per- 
manent job  as  long  as  [his]  work  was  satisfactory," 
the  North  Carolina  Supreme  Court  said  that  the 
contract  was  teiminable  at  any  time  by  the  em- 
ployer for  any  reason  or  no  reason  even  if  the 
employee's  performance  was  satisfactory,  because  i 
"any  contract  of  employment  is  based  upon  the  ser-  ^ 
vices  being  satisfactory."-"  Similarly,  where  the 
employee  showed  that  he  was  fired  eight  weeks  af- 
ter being  persuaded  to  quit  his  job  in  Fayetteville 

and  move  to  Charlotte  for  a  "regular,  permanent 
job,"  the  court  said  that  his  employment  was  sim- 
ply at  will  and  that  there  was  no  contractual  viola- 
tion in  the  firing.-' 

Occasionally  the  employee  was  successful  in  persuad- 
ing the  court  that  in  fact  there  was  such  a  special  arrange- 
ment with  the  employer  and  that  the  contract  was  not  for 
employment  at  will  but  was  for  something  else: 

•  Employment  "for  life"  held  to  he  not  at  will,  hi  a 
couple  of  cases,  an  employee  who  got  hurt  on  the 
job  sued  the  employer  for  his  injuries  and  the  em- 
ployer agreed  to  settle  the  suit  by  guaranteeing  the 
employee  a  job  for  life.  When  the  employee  subse- 
quently got  fired,  the  courts  held  that  the  special  ar- 
rangement "for  life"  made  the  employment  not  at 
will  and  made  the  firine  a  violation  of  contract." 


19.  Dockery.  36  N.C.  App.  at  298. 

20.  Tuttle  V.  Kemersville  Lumber  Co.,  263  N.C.  216  (1964). 

21.  Malever  v.  Kay  Jewelry  Co.,  223  N.C.  148  (1943). 

22.  Fisher  v.  Lumber  Co..  183  N.C.  485.  Ill  S.E.  857  (1922);  Dotson  v. 
Guano,  207  N.C.  635.  178  S.E.  100(1935). 
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•  Specified  term  of  employment  held  to  be  not  at  will. 
In  another  case,  the  employer  persuaded  the  worker 
to  leave  his  job  and  come  to  work  for  the  employer 
to  help  break  a  strike,  giving  him  "pennanent  em- 
ployment for  a  term  of  at  least  10  years."  The  court 
held  that  the  specificity  of  "10  years"  made  the  em- 
ployment not  at  will  for  that  period.-' 

But  before  1985,  no  person  in  North  Carolina  won  a 
lawsuit  against  an  employer  claiming  that  the  employer 
had  committed  a  tort  in  firing  the  employee  because  the 
employer  violated  public  policy  or  acted  in  bad  faith. 

Things  began  to  change  in  1985. 

The  World  from  1985  to  1989 

Sometime  in  the  late  1970s,  an  episode  in  a  recoveiy 
room  at  Duke  Hospital  started  a  chain  of  events  that  was  to 
set  the  North  Carolina  law  of  employment  into  flux. 

Marie  Sides  was  a  nurse  anesthetist  working  in  the 
Duke  Hospital  recover)'  room.  Here's  what  she  told  the 
court:  A  patient  came  from  the  operating  room  to  the  re- 
covery room  and  was  assigned  to  Sides's  care.  An  anesthe- 
siologist instructed  Sides  to  give  the  patient  certain 
anesthetics  to  immobilize  him.  Sides  believed  that  in  the 
patient's  particular  circumstances  those  medicines  would 
be  dangerous  and  she  refused.  The  doctor  himself  adminis- 
tered the  medicines  and  the  patient  suffered  permanent 
brain  damage  as  a  result.  The  patient's  guardian  then  sued 
Duke  and  the  doctor  for  malpractice  and  sought  to  have 
Sides  testify.  Doctors  and  lawyers  for  Duke  told  her  that  it 
would  be  better  for  her  if  she  would  "not  tell  all  that  she 
had  seen."  Despite  this  waming,  she  testified  fully  and 
truthfully  and  the  jury  awarded  the  brain-damaged  patient 
$1.75  million.  Working  conditions  for  Sides  deteriorated 
quickly  and  she  was  fired.  She  brought  a  suit  claiming  that 
she  could  not  be  fired  under  these  circumstances. 

Contract.  Sides  said  that  she  could  not  be  fired  under 
these  circumstances  because  she  was  not  an  at-will  em- 
ployee. She  claimed  that  when  Duke  recruited  her  from 
Michigan  to  come  to  Duke  to  work,  she  had  been  assured 
that  she  could  be  fired  only  for  incompetence.  The  court 
said  that  Sides  presented  a  good  claim:  if  she  relocated  to 
employment  at  Duke  on  the  strength  of  Duke's  representa- 
tion of  "just  cause"  kind  of  job  protection,  she  stated  a 
good  contract  claim. 


That  claim  by  Sides  was  very  much  like  the  ones  em- 
ployees put  forward  in  North  Carolina  over  the  course  of 
yeais  before  1985. 

Now  comes  the  kicker:  Sides  also  put  forward  a  claim 
that  in  firing  her  in  these  circumstances  Duke  had  commit- 
ted a  tort,  the  tort  of  "wrongful  discharge": 

Tort.  Sides  claimed  that  her  discharge  in  retaliation 
for  testifying  fully  and  truthfully  in  court  was  a  violation  of 
public  policy  and  constituted  a  tort,  entitling  her  to  dam- 
ages from  Duke;  that  is,  Duke  must  pay  her  money,  hi  de- 
ciding how  to  handle  this  daring  claim  by  Marie  Sides,  the 
court  first  noted  the  decision,  summarized  above,  involving 
the  worker's  compensation  claimant  who  was  fired.  In  that 
decision  the  court  said  that  an  employee  should  not  be  al- 
lowed to  make  a  claim  for  tortious  "retaliatory  discharge" 
because  it  would  fatally  undemiine  the  mle  of  employment 
at  will.  In  Marie  Sides's  case,  the  court  rejected  the  reason- 
ing of  that  worker's  compensation  claim  case.  It  cited  the 
compelling  public  policy  that  the  courts  be  able  to  adminis- 
ter justice  fairly.  To  allow  employers  to  punish  their  em- 
ployees for  testifying  truthfully,  the  court  said,  would  be 
"an  affront  to  the  integrity  of  our  judicial  system,  an  im- 
pediment to  the  constimtional  mandate  of  the  courts  to  ad- 
minister justice  fairiy,  and  a  violation  of  the  right  that  all 
litigants  in  this  State  have  to  have  their  cases  tried  upon 
honest  evidence  fully  given." -^ 

And  so  the  court  concluded  about  Marie  Sides's  case, 

[W]hile  there  may  be  a  right  to  terminate  a  contract  [of 
employment]  at  will  for  no  reason,  or  for  an  arbitrary  or  ir- 
rational reason,  there  can  be  no  right  to  terminate  such  a 
contract  for  an  unlawful  reason  or  purpose  that  contra- 
venes public  policy.-' 

The  public  policy  exception  to  the  rule  of  employ- 
ment at  will  was  given  birth  in  North  Carolina.  The  tort  of 
wrongful  discharge  was  bom.  However,  it  was  three  years 
before  it  would  draw  its  first  breath.  Here's  what  happened 
in  between: 

•  Complaints  about  safety  violations  held  not  to  in- 
voke the  public  policy  exception.  In  the  first  deci- 
sion after  Marie  Sides's  case,  an  employee  fired  by 
a  large  manufacturing  company  alleged  that  he  was 
fired  in  retaliation  for  his  complaints  about  safety 
conditions  at  the  plant  that  violated  the  state  Occu- 
pational Safety  and  Health  Act.-"  Plant  safety  is  a 
matter  of  public  concern,  the  employee  argued,  so 


Carolina  Power  &  Light,  206  N.C.  862.  175  S.E.  167 


24.  Sides  V.  Duke  Hospital.  328  S.E.2d  818,  823-24  (N.C.  Ct.  App. 


25.  Id.  at  826. 

26.  G.S.  95-126. 
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firing  him  for  complaining  about  it  violated  public 
policy  and  constituted  a  tort.  The  court  disagreed. 
"We  recognize  that  workplace  safety  is  a  major 
public  issue.  .  .  .  [But]  [w]e  also  recognize  that 
some  jobs  are  by  their  very  nature  dangerous,  and 
that  every  safety  concern  raised  by  an  employee 
cannot  always  be  resolved  to  the  satisfaction  of 
all."-^  The  employee  also  attempted  to  argue  that 
he  was  not  an  at-will  employee  because  of  a  special 
arrangement  with  his  employer,  just  like  in  the 
cases  before  1985.  In  this  instance,  the  employee 
claimed,  the  special  arrangement  was  contained  in 
the  personnel  manual,  which  limited  the  circum- 
stances under  which  an  employee  could  be  fired. 
The  court  rejected  this  contract  claim  at  the  same 
time  it  rejected  the  tort  claim. 
Nurse's  refusal  to  violate  the  Nursing  Practice  Act 
held  not  to  invoke  the  public  policy  exception.  A 
hospital  vice-president  for  nursing  services  was 
fired  after  she  transferred  certain  licensed  practical 
nurses  out  of  the  emergency  room.  In  her  suit,  she 
claimed  that  she  was  fired  for  this  reason,  in  part, 
and  that  the  firing  constimted  a  tort  of  wrongful  dis- 
charge because  it  violated  public  policy.  To  leave 
the  nurses  in  the  emergency  room,  she  claimed, 
would  be  a  violation  of  state  law  (the  Nursing  Prac- 
tice Act)  and  therefore  a  clear  violation  of  public 
policy.  The  court  rejected  the  nursing  supervisor's 
claim,  holding  that  the  public  policy  exception 
from  Marie  Sides"s  case  was  strictly  limited  to 
truthful  testimony  in  court.  Even  if  what  the  nurs- 
ing supervisor  claims  was  true,  the  court  held,  there 
was  no  tort.  Employment  at  will  has  only  one  pub- 
lic policy  exception:  testimony  in  court.-''  While  the 
court  rejected  the  tort  claim  out  of  hand,  it  allowed 
the  employee  to  go  forward  on  her  contract  claim 
that  the  hospital  personnel  manual  provided  for  dis- 
charge only  for  cause  and  was  a  pail  of  her  em- 
ployment contract. 

Freedom  from  sexual  harassment  not  a  public 
policy  sufficient  to  invoke  the  exception.  April 
Comatzer  was  employed  at  the  Forsyth  Country 
Club  from  1980  through  March.  1983,  when  she 
was  fired  because  the  supervisor  detemiined,  after 
the  chef  threatened  to  quit,  that  the  club  was  not  big 
enough  for  both  the  chef  and  Comatzer  and  that  the 
chef  was  more  important.  Comatzer  brought  a  law- 


suit claiming,  among  other  things,  that  the  chef  had 
sexually  harassed  her  during  her  employment  and 
that  she  was  fired  in  retaliation  for  opposing  that 
harassment.  That  discharge,  she  claimed,  was  a  tort 
because  of  the  strong  public  policy  that  employees 
are  to  be  free  of  such  harassment  on  the  job.  The 
court  rejected  this  argument,  holding  that  the  public 
policy  tort  from  Marie  Sides's  case  can  be  invoked 
only  when  an  employee  is  fired  for  refusing  to  do 
an  act  prohibited  by  law  or  for  performing  an  act 
required  by  law.  No  such  law  applied  here.-''  [Note, 
the  court  allowed  Comatzer  to  go  forward  with  her 
claim  that  the  conduct  of  the  club,  its  chef,  and  its 
supervisor  amounted  to  the  tort  of  intentional  inflic- 
tion of  emotional  distress.  The  case  was  evenmally 
tried  on  this  issue  and  Comatzer  was  awarded  hun- 
dreds of  thousands  of  dollars  by  a  jury.] 
Refusal  to  falsify  records  regarding  drug  produc- 
tion in  violation  of  federal  law  held  not  to  invoke 
the  public  policy  exception.  A  federal  court  held 
that  under  North  Carolina  law  an  at-will  employee 
could  be  fired  in  retaliation  for  his  refusal  to  falsify, 
in  violation  of  federal  law,  records  relating  to  drug 
production  by  his  employer.'"  The  court  endorsed 
the  statement  that  "under  North  Carolina's  doctrine 
of  employment  at  will,  an  employer  may  fire  an 
employee  for  virtually  any  reason."" 
Refusal  to  drive  under  unsafe  conditions  held  not  to 
invoke  the  public  policy  exception.  Billy  Joe  Bur- 
row got  hurt  on  his  trucking  job  and  received 
worker's  compensation  payments.  When  he  re- 
mmed  to  the  job,  he  was  assigned  a  route  driving  to 
the  northeastern  United  States.  While  on  the  route, 
his  leg  began  to  bother  him  so  badly  that  he  called 
and  asked  the  company  for  relief.  The  company  re- 
fused. Bunow  then  left  the  tmck  where  it  was  and 
flew  back  to  North  Carolina  for  medical  treatment. 
The  company  interpreted  his  action  as  quitting  his 
job  and  terminated  his  employment.  Burrow 
brought  a  lawsuit  claiming,  among  other  things, 
that  to  fire  him  under  this  circumstance  violated  the 
public  policy  of  safety  on  the  highways.  For  him  to 
continue  to  drive  with  his  leg  in  its  bad  condition 
would  have  created  a  hazard.  The  court  rejected  the 
claim,  saying  that  the  public  policy  exception  from 


27.  Walker  v.  Westinghouse  Elec.  Corp..  77  N.C.  App.  25i.  263  ( 1985). 
2X.  Trought  v.  Richardson.  78  N.C.  App.  758  (1986). 


29.  Hogan  v.  Forsyth  Country  Club  Co..  790  N.C.  App.  483  ( 1986). 

30.  Guy  V.  Travenol  Laboratories.  Inc.,  812  F.2d  91 1  (4th  Cir.  1987). 

31.  W.  at  912. 
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/  Marie  Sides's  case  was  limited  simply  to  circum- 

stances of  being  fired  for  court  testimony.'- 

For  the  first  three  years  after  the  decision  in  Marie 
Sides's  case,  no  employee  won  a  case  under  its  public 
policy  exception.  Through  the  series  of  cases  outlined 
above,  the  appeals  court  whittled  it  back  to  a  "very  narrow" 
exception  to  employment  at  will.""  Then  in  August,  1988, 
an  employee  won.  but  in  a  case  so  similar  to  Marie  Sides's 
that  the  decision  did  not  clarify  the  law  at  all: 

•  Testifying  at  an  unemployment  compensation  hear- 
ing does  invoke  the  public  policy  exception.  Sharon 
Williams  alleged  before  the  court  that  she  was  fired 
from   her  nurse   position   because   she   testified 
against  the  employer's  interest  at  an  unemployment 
compensation  hearing  of  a  fomier  employee.  The 
court  said  that  Williams's  case  "falls  into  the  same 
narrow  exception"  to  employment  at  will  created 
by  Marie  Sides's  case.''' 
The  court  in  Marie  Sides's  case  could  not  have  stated 
the  public  policy  exception  to  employment  at  will  more 
broadly:  there  can  be  no  right  to  terminate  a  person's  em- 
.        ployment  for  a  purpose  that  contravenes  public  policy.  De- 
,)        spite  this  broad  statement  of  the  exception,  the  courts 
restricted  the  holding  in  other  cases  through  1988.  The  only 
public  policy  exception  was  the  exception  for  testifying  in 
court  or  in  administrative  hearings. 

This  tension  between  the  broad  holding  in  Marie 
Sides's  case  and  its  restrictive  interpretations  caused  a  state 
of  flux,  cleariy  reflected  in  the  ca.se  that  was  to  usher  in  a 
new  era  in  North  Carolina  employment  law. 

1989  and  the  New  Era  in 

North  Carolina  Employment  Law 

Mark  Coman  brought  a  lawsuit  against  his  employer. 
Coman  told  the  court  that  the  employer  required  him  to 
drive  his  long-distance  truck  for  too  many  hours  at  a  stretch 
and  with  too  little  rest,  in  violation  of  federal  and  state 
regulations.  When  the  employer  attempted  to  get  Coman  to 
falsify  his  driving  logs  so  that  the  federal  regulators  would 
not  notice  the  violation,  he  refused  and  the  employer  fired 
him.  The  employer  committed  the  tort  of  wrongful  dis- 
charge, Coman  claimed. 

The  trial  court  judge  threw  Coman 's  claim  out  and  the 
North  Carolina  Court  of  Appeals  affirmed,  noting  that  if 


what  he  alleged  was  true,  he  had  a  remedy  under  the  fed- 
eral regulations.  There  was  therefore  no  need  for  the  North 
Carolina  court  to  do  anything: 

In  light  of  the  federal  remedy,  we  do  not  see  that  it  is 
necessary  or  efficient  for  this  Court  to  create  a  state  tort 
cause  of  action  in  this  case,  particularly  where  the  cre- 
ation of  such  a  cause  of  action  may  he  contraiy  to  our 
State's  employment  'at  will'  doctrine.-^ 

The  dissenting  judge  in  the  case  voted  to  recognize 
that  Coman  had  stated  a  viable  claim,  on  the  reasoning  that 
"I  find  the  public  policy  implications  in  this  case  to  be  as 
compelling  as  those  enunciated  in  Sides''^''  The  dissenting 
judge,  in  other  words,  recognized  that  there  are  instances  in 
which  the  public  policy  exception  applies  other  than  simply 
testifying  in  court. 

Coman  appealed  to  the  state  supreme  court  and  the 
new  era  began.  The  supreme  court  for  the  first  time  itself 
recognized  the  public  policy  exception  to  employment  at 
will.  It  reversed  the  court  of  appeals  decision,  allowing 
Coman's  claim  for  wrongful  discharge  to  go  forward. 

The  supreme  court  expressly  approved  the  broad  lan- 
guage of  the  decision  in  Marie  Sides's  case  that  "there  can 
be  no  right  to  temiinate  [an  employee  at  will]  for  an  unlaw- 
ful reason  or  purpose  that  contravenes  public  policy.""  It 
then  rejected  the  narrow  reading  that  all  the  other  decisions 
had  given  to  that  decision: 

Certainly  perjury  and  subornation  of  perjury  differ  from 
operating  a  truck  in  violation  of  federal  law  and  falsifying 
federal  records.  However,  both  offend  the  public  policy  of 
North  Carolina.'* 

Now,  with  the  decision  in  Mark  Coman's  case,  the 
public  policy  exception  extends  far  beyond  testimony  in 
court.  What  does  it  include?  We  know  for  sure  that  it  in- 
cludes testimony  in  court  and  driving  a  truck  in  violation  of 
federal  regulations. 

It  is  vitally  important  that  employers  know  what  else 
it  includes.  We  take  what  clues  we  can  from  the  holding  of 
the  court.  Chief  among  those  clues  are  (1)  the  court's  defi- 
nition of  public  policy,  (2)  the  court's  citation  to  the  North 
Carolina  Administrative  Code,  (3)  the  court's  references  to 
North  Carolina  statutes,  (4)  the  court's  recitation  of  its  view 
of  North  Carolina  public  policy,  and  (5)  the  court's  as- 
sertion that  it  will  not  tolerate  bad  faith  in  employment 
relations. 


32.  Burrow  v.  Westinghouse  Elec.  Corp..  88  N.C.  App.  346  ( 1988). 

33.  Hogan,  790  N.C.  App.  at  498. 

34.  Williams  v.  Hillhaven  Corp..  91  N.C.  App.  35  (1988). 


35.  Coman  v.  Thomas  Mfg.  Co.,  91  N.C.  App.  327.  334  (1988)  [empha 
i  added]. 

36.  Id.  at  335. 

37.  Coman  v.  Thomas  Mfg.  Co.,  325  N.C.  172.  175  (1989), 

38.  hi. 
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The  court's  definition  of  public  policy.  No  court  be- 
fore 1989  had  had  the  need  to  define  public  policy  as  a  ba- 
sis for  an  exception  to  employment  at  will.  The  supreme 
court  in  Mark  Coman's  case  needed  to,  however,  because  it 
was  clearly  saying  that  public  policy  includes  things  other 
than  testifying  in  court: 

Public  policy  [is]  the  principle  of  law  which  holds  that  no 
citizen  can  lawfully  do  that  which  has  a  tendency  to  be  in- 
jurious to  the  public  or  against  the  public  good.'" 

That  is,  an  employer  commits  a  tort  if  it  fires  an  employee 
who  refuses  to  do  something  that 

1 )  is  injurious  to  the  public, 

2)  is  against  the  public  good,  or 

3 )  has  a  tendency  to  be  one  of  these. 

Injurious  to  the  public  by  whose  standards?  Against  the 
public  good  in  whose  estimation?  A  little  bit  of  a  tendency 
or  a  whole  lot?  It  would  be  difficult  to  devise  a  broader 
concept  of  public  policy,  or  a  vaguer  one.  Tliis  definition  is 
not  helpful  in  determining  how  broad  the  new  exception  to 
employment  at  will  is. 

The  court's  citation  to  the  North  Carolina  Admin- 
istrative Code.  In  explaining  how  an  adverse  employment 
action  against  Coman  would  violate  North  Carolina  public 
policy,  the  supreme  court  pointed  first  to  the  North  Caro- 
lina Administrative  Code,  which  adopts  in  full  the  federal 
regulations  that  Coman  said  his  employer  broke.  To  fire  an 
employee  for  refusing  to  violate  one  of  those  federal  regu- 
lations would  thus  violate  "the  public  policy  of  North  Caro- 
lina as  established  in  the  Administrative  Code."^" 

Here  is  one  clear  hint  about  the  public  policy  excep- 
tion: if  the  employer  wants  the  employee  to  do  something 
that  would  violate  some  provision  in  the  state  administra- 
tive code,  a  public  policy  is  probably  violated. 

The  court's  references  to  North  Carolina  statutes. 
Further  explaining  how  the  company's  action  would  be  a 
violation  of  public  policy,  the  court  made  reference  to  state 
statutes: 

1)  The  court  refeixed  first  to  G.S.  20-384,  saying, 
"[I]t  is  the  public  policy  in  [North  Carolina]  that 
the  safety  of  persons  and  property  on  or  near  the 
public  highways  be  protected."^'  G.S.  20-384 
merely  authorizes  the  Department  of  Motor  Ve- 
hicles (DMV)  to  promulgate  safety  rules  and 
regulations  for  commercial  vehicles.  It  does  not 


in  itself  set  any  rules  or  prescribe  any  conduct  or 
prohibit  any  acts. 

2)  The  court  referred  next  to  G.S.  20-397,  which 
prohibits  giving  false  informafion  to  DMV.  This 
would  seem  to  be  a  clear  statutory  expression  of 
public  policy. 

3)  The  court  lastly  referred  to  "numerous  statutes 
regulating  almost  every  aspect  of  transportation 
and  travel  on  the  highways  in  an  effort  to  pro- 
mote safety.  The  actions  of  [the  employer],  as 
alleged,  impair  and  violate  this  public 
policy."'*-  The  public  policy  is  found,  the  court 
appears  to  be  saying,  in  "numerous  statutes." 
Just  what  they  are  the  court  does  not  specify. 

The  court  seems  to  say  that  public  policy  can  be 
found  in  a  specific  statute,  such  as  G.S.  20-397,  but  need 
not  be  so  specifically  set  out.  It  may  be  found  more  gener- 
ally in  unnamed  "numerous  statutes." 

The  court's  recitation  of  its  view  of  North  Caro- 
lina public  policy.  The  court  said,  "Highway  safety  is 
one  of  the  paramount  concerns  of  both  this  state  and  the 
nation.  At  this  writing  more  than  600  people  have  been 
killed  on  the  highways  of  North  Carolina  during  1989. 
Actions  committed  against  the  safety  of  the  traveling 
public  are  contrary  to  this  established  public  policy."*^ 
The  court  appears  to  be  setting  out  facts  to  support  its 
own  view  of  North  Carolina  public  policy,  rather  than 
referring  to  the  public  policy  expressed  in  statutes  or 
elsewhere. 

The  court's  assertion  that  it  will  not  tolerate  bad 
faith  in  employment  relations.  In  stating  its  reasoning 
for  adopting  the  public  policy  exception  to  employment 
at  will,  the  court  concluded  that  "we  find  it  is  in  the  best 
interest  of  the  state  on  behalf  of  its  citizens  to  encour- 
age employees  to  refrain  from  violating  [public  policy] 
at  the  demand  of  their  employers.  Providing  employees 
with  a  remedy  should  they  be  discharged  for  refusing  to 
violate  this  public  policy  supplies  that  encourage- 
ment."^ The  court  could  have  stopped  there.  It  did  not. 

Perhaps  to  reinforce  the  public  policy  exception,  the 
court  said, 

This  court  has  never  held  that  an  employee  at  will 
could  be  discharged  in  bad  faith.  .  .  .  Numerous  courts 
have  recognized  wrongful  discharge  theories  character- 
ized either  as  the  bad  faith  exception  to  the  at  will  doc- 
trine or  under  the  implied  covenant  of  good  faith 
and  fair  dealing,  .  .  .  Bad  faith  conduct  should  not  be  toler- 


39.  Id.  at  175  n.2. 

40.  W.  at  176. 

41.  W. 


42.  Coman,  325  N.C.  at  176  [emphasis  added]. 

43.  Id.  at  176  [emphasis  added]. 

44.  W. 
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ated  in  employment  relations,  just  as  it  is  not  accepted  in 
other  commercial  relationships.^' 

The  court  did  not  attempt  to  explain  what  it  meant  by 
"bad  faith"  in  the  employment  context.  Is  it  something  dif- 
ferent from  ""violation  of  public  policy,"  or  is  it  just  another 
way  of  saying  the  same  thing?  If  an  employer  tells  an  em- 
ployee one  thing  and  then  does  another,  the  employer  has 
perhaps  acted  in  bad  faith.  Can  the  employee  sue  the  em- 
ployer for  this  "bad  faith"  even  if  there  is  no  discemable 
public  policy  involved?  The  state's  commercial  code  de- 
fines ""good  faith""  as  ""honesty  in  fact."  If  a  supervisor  lies 
to  an  employee  and  the  employee  suffers,  has  there  been  a 
breach  of  ""good  faith"  and  the  commission  of  a  tort? 

The  bad  faith  exception  to  employment  at  wOl  may  be 
just  the  same  as  the  public  policy  exception,  or  it  may  be 
something  different.  The  decision  in  Mark  Coman's  case 
gives  no  guidance.  It  may  be  that  in  years  to  come  we  will 
see  the  bad  faith  exception  as  the  greater  of  the  two. 

After  Coman 

Leon  McLaughlin  told  the  court  that  he  had  worked 
for  Barclays  American  Financial  for  fourteen  years.  One 
day  in  1987,  as  he  was  attempting  to  counsel  a  subordinate 
about  the  subordinate's  work  perfomiance,  the  subordinate 
struck  him,  and  McLaughlin,  in  attempting  to  defend  him- 
self, struck  the  subordinate  back.  Barclays,  with  only  a  per- 
functory investigation,  fired  McLaughlin.  He  sued,  alleging 
that  his  discharge  violated  public  policy  in  that  it  is  the 
public  policy  of  North  Carolina  that  persons  be  allowed  to 
defend  themselves. 

The  court  of  appeals  refused  to  find  such  a  public 
policy,  saying  that  if  it  did,  "every  employee  involved  in  an 
altercation  would  as.sert  a  self-defense  justification."'*'' 

Rather,  the  court  said,  public  policy,  for  purposes  of 
the  public  policy  exception  to  employment  at  will,  comes 
from 

1)  ""the  potential  hami  to  the  public  at  large"  that 
can  arise  when 

2)  an  employee  is  ""affirmatively  instructed  to  vio- 
late the  law."-'^ 

Whether  future  courts  will  limit  the  public  policy  exception 
in  this  way  remains  to  be  seen.  Certainly,  the  history  of 
Marie  Sides's  case  would  indicate  that  the  next  batch  of  de- 


45.  Id.  at  176-77  (citations  omitted). 

46.  McLaughlin  v.  Barclays  Am.  Corp.,  95  N.C.  App.  301.  307  (1989), 
cerl.  denied.  325  N.C.  546  ( 1989). 

47.  Id.  at  306. 


cisions  will  tend  to  narrow  the  exception,  just  as  the  deci- 
sion in  Leon  McLaughlin's  case  does.'"* 

Conclusion 

Historically,  in  North  Carolina,  einployers  have  en- 
joyed great  freedom  to  deal  with  their  employees  just  about 
as  they  choose,  firing  employees  for  any  reason  or  no  rea- 
son, or  "for  an  arbitrary  or  irrational  reason."'''' 

The  law  has  changed  radically  in  the  last  year  and  a 
half.  Now,  no  employee  may  be  fired  for  a  reason  that  con- 
travenes public  policy  or  results  from  the  employer's  bad 
faith. 

How  is  an  employer  to  know  what  the  public  policy 
is?  Public  policy  is  contained  in  statutes  and  in  administra- 
tive regulations.  It  may  also,  however,  exist  in  the  minds  of 
judges.  You  don't  know  whether  you  have  violated  public 
policy  until  the  judge  says  so. 

What  is  bad  faithl  The  analogy  in  commercial  law  is 
""dishonesty."  What  else  bad  faith  may  be  is  completely  un- 
known at  this  time. 

Now  it  is  up  to  the  courts  to  explain  what  these  terms 
are  and  to  make  clear  the  extent  to  which  the  freedom  em- 
ployers have  traditionally  enjoyed  is  now  limited. 

They  should  have  plenty  of  opportunity:  ""In  reaching 
our  decision,  we  have  not  aimed  a  deaf  ear  to  the  waming 
that  we  may  have  spawned  a  deluge  of  spurious 
claims."'"  ■ 


48.  Indeed,  the  only  state  court  case  so  far  to  interpret  Coman  is  Privette 
V.  University  of  North  Carolina.  96  N.C.  App.  124  (1989).  in  which  the  court 
of  appeals  rejected  a  claim  of  wrongful  discharge.  "We  determine  that  this  alle- 
gation, while  possibly  asserting  an  arbitrary  reason  for  discharge,  does  not  as- 
sert an  unlawful  one."  Id.  at  134.  Similarly,  in  Harrison  v.  Edison  Bros. 
Apparel  Stores.  Inc..  724  F.  Supp.  1185  (M.D.N.C.  1989).  a  federal  court  ap- 
plying North  Carolina  law  rejected  a  claim  of  wrongful  discharge. 

In  North  Carolina,  the  at-will  doctrine  permits  an  employee  to  be 
discharged  for  almost  any  reason  and.  as  a  matter  of  tort  law,  pre- 
cludes an  action  for  wrongful  discharge  [citations  omitted].  The 
North  Carolina  courts  traditionally  have  recognized  a  limited 
public  policy  exception  to  the  at-will  doctrine  [citing  Williams 
and  S/i/cs].  In  the  recent  case  of  [Coniiiii].  however,  the  North 
Carolina  Supreme  Court  has  apparent!)  broadened  this  exception 
to  include  some  "bad  faith"  discharges  that  contravene  estab- 
lished public  policy.  .  .  .  Plaintiff  argues  that  her  discharge  [for 
refusing  to  have  sex  with  her  supervisor]  falls  within  the  scope  of 
the  "bad  faith"  public  policy  exception,  as  envisaged  in  Coman, 
to  the  extent  that  the  alleged  harassment  by  [the  supervisor]  com- 
prises a  violation  of  federal  public  policy  as  stated  in  Title  VII  of 
the  Civil  Rights  Act  of  1964  and  state  public  policy.  .  .  .  The 
court  cannot  agree  with  plaintiff's  attempt  to  so  broadly  interpret 
Coman  as  applying  to  any  discharge  in  which  bad  faith  is  an  ele- 
ment. 724  F.  Supp.  at  1 191-92. 

49.  Coman.  325  N.C.  at  175. 

50.  Id.  at  178. 


R^ulation  of  Anabolic  Steroids 


by  Jefffey  S.  Koeze 


A.  he  day  before  the  1 987  football  game  between  the  Uni- 
versity of  South  Carolina  and  Clemson  University,  South 
Carolina  player  Tommy  Chaikin  sat  in  his  dormitory  room 
pointing  a  .357  magnum  pistol  at  his  head.  Chaikin's  father 
arrived  at  the  room  just  at  that  moment  and  took  him  home 
to  Washington,  D.C.,  and  the  psychiatric  ward  of  Sibley 
Memorial  Hospital.  Later,  in  an  article  in  Sports  Illustrated. 
Chaikin  described  how  in  his  view,  and  in  the  view  of  his 
doctors,  use  of  anabolic  steroids  led  him  to  near  suicide  and 
left  him  with  permanent  damage  to  his  health.' 

Chaikin's  story,  like  that  of  Ben  Johnson,  who  lost  his 
1988  Olympic  gold  medal  for  using  anabolic  steroids,  fo- 
cused brief  and  intense  attention  on  athletes  who  use  ana- 
bolic steroids  in  an  effort  to  improve  performance.  That 
attention  has  faded,  but  use  of  these  drugs  continues  at  a 
low  (when  compared  to  alcohol,  tobacco,  marijuana,  or  co- 
caine) but  significant  level,  and  legislatures,  school  admin- 
istrators, and  athletic  organizations  continue  efforts  to 
control  the  use  of  these  drugs.  After  giving  some  back- 
ground information  on  anabolic  steroid  use,  this  article  de- 
scribes the  state  and  federal  criminal  statutes  designed  to 
discourage  the  black  market  for  steroids. 

Background 

The  term  anabolic  steroids  describes  a  class  of  chemi- 
cal compounds  that  stimulate  growth  in  humans  and  ani- 
mals. The  word  anabolic  is  an  adjective  that  means 
"growth-promoting."  In  the  narrowest  sense  of  the  term, 
anabolic  steroids  are  synthetic  compounds  similar  to  the 
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1.  Tommy  Chaikin  and  Rick  Telander.  "The  Nightmare  of  Steroids." 
Sports  Illustrated  69  (24  October  1988). 


human  hormone  testosterone,  but  anabolic  steroids  do  not 
share  testosterone's  powerful  androgenic  (or  masculiniz- 
ing) effects.- 

Several  studies  have  estimated  the  prevalence  of  ste- 
roid use  among  high  school  and  college  students.  For  ex- 
ample, a  smdy  of  1,010  men  in  college  found  that  2  percent 
used  steroids.'  An  Arkansas  study  disclosed  that  about  1 1 
percent  of  male  eleventh  graders  had  used  steroids.""  A  na- 
tionwide study  published  in  the  Journal  of  the  American 
Medical  Association  (JAMA)  found  that  almost  7  percent 
of  3,403  male  high  school  seniors  had  used  steroids,  with 
more  than  two  thirds  of  those  beginning  by  age  sixteen."^  In 
the  spring  of  1988  the  North  Carolina  High  School  Athletic 
Association  found  that  3  percent  of  4,000  athletes  had  tried 
steroids.'' 

Anabolic  steroid  use  is  not  confined  to  athletes  seek- 
ing an  edge  on  the  competition.  In  the  JAMA  study,  fewer 
than  half  of  the  participants  said  they  used  drugs  "to  im- 
prove athletic  performance,"  although  almost  65  percent  of 


2.  Readers  should  realize  that  there  is  little  consistency  in  the  use  of  the 
term  anabolic  steroids.  Often  it  is  used  imprecisely  to  refer  to  drugs  used  to 
build  strength  or  enliance  athletic  performance,  some  of  which  are  not  steroids 
at  all.  See.  e.g..  N.C.  Gen.  Stat.  §  90-91(k)  (including  chorionic  gonadotropin 
in  the  definition  of  anabolic  steroids).  On  other  occasions,  it  is  used  to  describe 
growth-promoting  steroids  whether  or  not  they  have  androgenic  effects,  al- 
though a  more  precise  term  for  a  class  including  such  substances  is  anabolic- 
androgenic  steroids. 

3.  Harrison  G.  Pope.  David  L.  Katz,  and  Richard  Champoux.  "Ana- 
bolic-Androgenic  Steroid  Use  Among  1.010  College  Men."  Physician  and 
Sportsmedicine  16  (July  1988). 

4.  Mimi  D.  Johnson  et  al..  "Anabolic  Steroid  Use  by  Male  Adoles- 
cents," Pediatrics  83  (1989):  921-24. 

5.  William  E.  Buckley  et  al.,  "Estimated  Prevalence  of  Anabolic  Steroid 
Use  Among  Male  High  School  Students,"  Journal  of  the  American  Medical 
Association  260  ( 1988):  3441-45. 

6.  Rick  Strunk.  North  Carolina  High  School  Athletic  Association,  con- 
versation with  author.  May  1 990. 
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the  users  did  participate  in  school-sponsored  sports.  Fright- 
eningly,  close  to  27  percent  of  this  sample  of  high  school 
users  cited  "appearance"  as  their  reason  for  taking  the 
drugs7 

Typically  steroids  are  used  for  limited  periods  of  time, 
called  "cycles,"  that  last  from  four  to  twelve  weeks.**  Dur- 
ing a  cycle,  users  may  combine  or  "stack"  anabolic  steroids 
and  other  drugs  and  homiones  (such  as  human  growth  hor- 
mone or  chorionic  gonadotropin),  often  at  dosages  from  ten 
to  one  hundred  times  those  used  in  medical  studies."  In  the 
JAMA  study,  almost  40  percent  of  anabolic  steroid  users 
reported  five  or  more  cycles  of  steroid  use,  and  about  44 
percent  reported  stacking.'" 

Unfortunately,  the  wide  variety  of  drugs  taken  and  the 
huge,  variable  dosages,  when  added  to  the  nomial  prob- 
lems of  studying  illegal  and  potentially  dangerous  use  of 
drugs,  make  it  impossible  to  gather  meaningful  epidemio- 
logical information  on  side  effects.  Nevertheless,  there  is 
substantial  anecdotal  evidence  that  anabolic  steroids  have 
serious  and  potentially  fatal  side  effects.  These  include 
high  blood  pressure;  altered  blood  cholesterol  levels;  psy- 
chological impairments  including  increased  aggressiveness 
(known  as  "Voids  rage"),  depression,  mania,  and  psychotic 
)  symptoms;  abnormal  liver  functioning;  and  changes  in  sex 
organs  and  sexual  functioning.  When  used  by  children  and 
adolescents,  anabolic  steroids  can  affect  both  sexual  devel- 
opment and  growth."  Finally,  some  doctors  believe  that 
anabolic  steroids  may  be  psychologically  and  physically 
addictive. '- 

Regulation  under  Federal  Law 

To  understand  the  regulation  of  anabolic  steroids  un- 
der federal  law.  it  is  necessary  to  understand  something 
about  the  regulation  of  drugs  in  general.  The  Food  and 
Drug  Administration  (FDA)  regulates  the  sale  and  distribu- 


tion of  drugs  in  interstate  commerce  under  the  Food,  Drug, 
and  Cosmetic  Act.  Under  that  act  the  FDA  requires  that 
dmgs  be  proven  safe  and  effective  before  they  may  be  sold. 
Drugs  that  produce  side  effects  that  can  damage  health  may 
be  dispensed  only  under  a  prescription  by  a  licensed  physi- 
cian. Several  anabolic  steroids  have  FDA  approval  for  use 
by  humans,  and  physicians  may  prescribe  them  to  treat  dis- 
ease." In  addition,  the  FDA  has  by  regulation  established 
extensive  controls  on  the  labeling,  manufacture,  and  pack- 
aging of  drugs. 

Under  the  Food,  Drug,  and  Cosmetic  Act  it  is  a  fed- 
eral crime  to  do  any  of  the  following:  (1)  distribute 
unapproved  anabolic  steroids;  (2)  distribute  approved  ana- 
bolic steroids  that  have  not  been  prescribed  by  a  licensed 
physician;  (3)  prescribe  anabolic  steroids  for  the  purpose  of 
improving  looks,  athletic  performance,  or  for  any  reason 
other  than  the  treatment  of  disease;  (4)  distribute  anabolic 
steroids  that  are  improperly  labeled  or  packaged;  or  (5)  pre- 
scribe steroids  outside  of  the  physician-patient  relationship. 
In  the  black  market  for  anabolic  steroids,  all  of  these  of- 
fenses are  common. 

The  penalties  for  these  violations  can  be  severe.  Most 
violations  of  the  Food,  Drug,  and  Cosmetic  Act  carry  a 
penalty  of  up  to  one  year  in  prison,  a  fine  of  $1,000,  or 
both.'""  If  the  offense  involves  anabolic  steroids  (or  human 
growth  hormone),  the  profits  of  the  violation  and  items  or 
assets  purchased  with  the  profits  may  be  seized  and  for- 
feited to  the  federal  government."  Persons  who  distribute 
or  possess  with  intent  to  distribute  anabolic  steroids  "for 
any  use  in  humans  other  than  the  treatment  of  a  disease 
pursuant  to  any  order  of  a  physician"  may  spend  up  to 
three  years  in  prison;  if  the  customer  or  intended  customer 
is  under  eighteen,  the  penalty  is  up  to  six  years  in  prison. "" 
The  maximum  fine  for  these  latter  two  offenses  is  either  the 
amount  of  financial  gain  from  the  offense  or  $250,000, 
whichever  is  greater." 


7.  Buckley  et  al.,  "Steroid  Use  Among  Male  High  School  Students." 
3443. 

8.  Harrison  G.  Pope  and  David  L.  Katz.  "Affective  and  Psychotic 
Symptoms  Associated  with  Anabolic  Steroid  Use."  American  Jourmil  of  Psy- 
chiatry 14.5  (1988):  488. 
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10.  Buckley  et  al..  "Steroid  Use  Among  Male  High  School  Students." 
3443. 
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487-90. 
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Regulation  under  State  Law 

North  Carolina  has  taken  a  different  approach  to  regu- 
lating anabolic  steroids.  North  Carolina  has  a  Food,  Drug, 
and  Cosmetic  Act  similar  to  the  federal  government's,  but 
violations  carry  lighter  penalties — fines  from  $100  to 
$1,000  and  imprisonment  of  up  to  sixty  days  in  jail.  Instead 
of  tightening  regulation  under  that  act.  North  Carolina  has 


1 3.  Other  anabolic  steroids  may  be  legally  used  for  the  treatment  of ; 

14.21  U.S.C.§  333(a)(1). 
15.W.  S33-3a. 

16.  W.S  333(e). 

17.  18U.S.C.§357I. 
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made  anabolic  steroids'^  a  schedule  III  controlled  substance 
under  the  North  Carolina  Controlled  Substances  Act. 

Schedule  III  drugs  are  not  banned,  but  distribution  is 
more  tightly  controlled  than  it  is  for  drugs  that  are  not  con- 
trolled substances,  making  it  more  difficult  to  divert  them 
to  inappropriate  uses.  In  addition,  possession,  possession 
with  intent  to  sell  or  deliver,  and  sale  or  delivery  of  con- 
trolled substances  outside  of  approved  channels  of  distribu- 
tion (typically,  anything  other  than  through  a  pharmacist  on 
a  doctor's  written  prescription)  carry  serious  penalties.  Pos- 
session of  fewer  than  100  doses  of  an  anabolic  steroid  is  a 
misdemeanor  punishable  by  up  to  two  years  in  prison  and  a 
$2,000  fine.  Sale  or  delivery,  possession  with  intent  to  dis- 
tribute, or  possession  of  more  than  100  doses  is  punishable 


by  up  to  three  years  in  prison  and  a  fine.  Sale  or  delivery  by 
a  person  over  eighteen  to  a  person  under  sixteen  increases 
the  possible  jail  term  to  thirty  years. ''^  Finally,  like  federal 
law.  North  Carolina  law  provides  for  the  forfeiture  of  the 
profits  of  a  felony.-" 

Conclusion 

Despite  criminal  statutes  in  place  to  prohibit  the  ille- 
gal use  of  anabolic  steroids,  smdies  show  that  it  continues 
at  a  significant  level.  Those  who  work  with  high  school  and 
college  students,  in  particular,  should  be  aware  of  the  ex- 
tent of  the  problem  and  keep  abreast  of  the  study  and  regu- 
lation of  anabolic  steroids.  ■ 


18.  Also  listed  as  controlled  substances  are 
chorionic  gonadotropin. 


19.  N.C.  Gen.  Stat.  §§  90-95. 

20.  /(/.  S  14-2.3. 


Academic  Decisions 


by  Laurie  L.  Mesibov 


./Academic  decisions  like  those  related  to  grouping,  grad- 
ing, and  promotion  lie  at  the  heart  of  schools'  responsibili- 
ties, and  educators  are  uniquely  qualified  by  training  and 
experience  to  make  them.  These  decisions  are  also — and 
not  coincidently — the  ones  courts  are  most  reluctant  to  re- 
view. When  courts  do  review  them,  they  refuse  to  substi- 
tute their  judgment  for  school  officials'  judgment.  The 
Supreme  Court  has  said  that  when  judges  review  the  sub- 
stance of  a  genuinely  academic  decision,  they  should  show 
great  respect  for  the  faculty's  professional  judgment.  They 
may  not  override  the  decision  unless  it  represents  "such  a 
substantial  departure  from  accepted  academic  norms  as  to 
demonstrate  that  the  person  or  committee  responsible  did 
not  actually  exercise  professional  judgment."'  Although 
this  statement  was  made  in  a  case  involving  a  medical  stu- 
dent, the  basic  principle  applies  at  all  levels  of  education. 
Judges  do  not  want  to  second  guess  educators  and  school 
board  members.  As  long  as  school  officials'  decisions  are 
reasonable  and  respect  students'  rights,  they  will  be  upheld. 
Nevertheless,  there  is  a  point  at  which  courts  have  no 
choice  but  to  become  involved.  When  a  student  claims  that 
his  or  her  constitutional  or  statutoi^  rights  have  been  vio- 
lated, the  judiciary  must  resolve  the  dispute.-  For  example, 
while  no  student  has  a  right  to  a  particular  placement  or 
grade,  all  students  have  a  right  to  be  free  from  illegal  dis- 
crimination and  arbitrary  decisions,  and  when  a  smdent  al- 
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leges  that  he  or  she  is  the  victim  of  such  discrimination  or 
such  a  decision,  the  court  must  decide  whether  the  student 
is  con-ect,  and  if  so,  what  the  remedy  shall  be. 

Enrollment 

Elementary  and  secondary  students  have  a  property 
interest  in  their  public  education.""  They  are  entitled  to  enter 
and  remain  in  the  regular  educational  program,  unless 
school  authorities  follow  due  process  procedures  in  exclud- 
ing them  or  changing  their  placement.  But  their  property 
interest  does  not  nonnally  include  the  right  to  enroll  in  par- 
ticular classes  or  to  be  assigned  to  particular  teachers. 
Therefore  students  are  entitled  to  due  process  in  decisions 
about  enrollment  in  classes  only  if  a  specific  state  statute 
grants  them  an  entitlement  to  a  particular  assignment.^ 

There  are  no  reported  North  Carolina  cases  involving 
enrollment  in  specific  courses,  hi  1964  the  state  supreme 
court  heard  a  case  in  which  the  plaintiff  asked  for  assign- 
ment to  a  specific  school.'  In  that  case,  a  student  who 
planned  to  go  to  college  had  taken  Latin  and  was  a  member 
of  the  band  as  a  freshman.  But  after  her  parents  moved,  she 
was  assigned  for  her  sophomore  year  to  a  school  that  of- 
fered neither  Latin  nor  band.  Her  parents  sued.  They  asked 
that  she  be  reassigned  to  her  former  school,  which  was 
only  three  miles  from  her  new  home,  though  in  a  different 
school  administrative  unit.  The  court  ordered  her  reassign- 
ment to  her  former  high  school  on  the  basis  of  the  child's 
best  interest  and  the  proper  administration  of  the  school  she 


3.  Goss  V.  Lopez,  419  U.S.  565.  573-74  (1975). 

4.  Arundar  v.  DeKalb  County  School  Dist.,  620  F.2d  493  (5th  Cii 
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wanted  to  attend.  But  it  based  its  decision  on  a  specific 
state  statute  that  created  an  exception  to  tlie  general  rule 
that  the  school  board  has  the  final  say  in  student  assign- 
ment." Tliat  exception  emphasized  the  welfare  of  the  child 
and  the  effect  on  the  school  to  which  reassignment  was  re- 
quested. There  is  no  comparable  stahite  granting  a  right  to 
enroll  in  particular  courses. 

Placement 

North  Carolina  principals  have  the  authority  to  assign 
students  to  grade  levels,  classes,  and  individual  courses,'' 
although  many  of  their  decisions  should  be  made  only  after 
consulting  with  others.  Also,  these  decisions  may  be  ap- 
pealed to  the  board  of  education.** 

Assignment  and  placement  decisions  based  on  an 
evaluation  of  a  student's  ability  or  achievement  often  lead 
to  disappointment  but  only  occasionally  to  lawsuits.  At  the 
elementary  school  level,  students  within  a  class  may  be  di- 
vided into  groups,  groups  of  students  may  be  created  from 
several  classes  who  are  at  the  same  grade  level,  or  students 
from  different  age  groups  may  be  mixed  together.  With 
older  students,  judgments  about  ability  and  achievement 
may  be  used  as  a  basis  for  recommendations  about  enroll- 
ment in  certain  classes  or  for  limiting  enrollment  in  particu- 
lar classes  to  those  who  meet  a  set  standard.  For  example,  a 
school  rule  might  not  allow  a  student  in  an  eighth-grade 
honors  science  course  who  does  not  receive  at  least  a  B 
from  registering  for  the  honors  class  the  following  year. 

Courts  generally  defer  to  educators"  decisions  about 
grouping  and  placement  of  students.  As  one  court  ex- 
plained, "'The  merits  of  a  program  which  places  students  in 
classrooms  with  others  perceived  to  have  similar  abilities 
are  hotly  debated  by  educators;  nevertheless,  it  is  educa- 
tors, rather  than  courts,  who  are  in  a  better  position  ulti- 
mately to  resolve  the  question  whether  such  a  practice  is, 
on  the  whole,  more  beneficial  than  detrimental  to  the  stu- 
dents involved."'' 


Ability  Grouping 

Ability  grouping  is  the  practice  of  assigning  sUidents 
to  an  instructional  setting  for  a  sustained  period  of  time  on 


the  basis  of  perceived  ability.  (Informally  grouping  stu-  V 
dents  within  the  regular  classroom  for  a  short  period  of 
time  is  not  usually  considered  ability  grouping.)  Assign- 
ments to  a  particular  group  are  based  on  assumptions  about 
a  child's  ability;  those  assumptions  are  most  often  based  on 
the  child's  past  performance  in  school  and  on  standardized 
test  scores. 

The  use  of  ability  grouping  has  been  challenged  as  a 
practice  and  as  applied  to  individual  students.  No  court  has 
ruled  that  ability  grouping  cannot  be  a  valid  educational 
tool  or  that  it  is  itself  unconstitutional  or  a  violation  of 
equal  educational  opportunity.  In  general  the  practice  will 
be  upheld  when  two  conditions  are  met.'"  First,  the  group- 
ing plan  must  serve  a  legitimate  educational  purpose.  Al- 
though research  on  the  benefits  of  ability  grouping  is  far 
from  conclusive,  a  school  system  that  uses  it  should  be  able 
to  point  to  some  evidence  that  grouping  leads  to  better  edu- 
cational opportunities  for  students.  Second,  students  must 
be  assigned  in  a  nonarbitrary  and  nondiscriminatory  man- 
ner." When  the  assignment  system  has  been  based  on  edu- 
cational criteria  and  is  reasonably  related  to  the  purposes  of 
public  education,  ability  grouping  has  been  upheld. 

In  several  lawsuits  challenging  grouping,  plaintiffs 
have  alleged  discrimination  on  the  basis  of  race,  a  violation  I 
of  the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment. In  cases  involving  schools  that  had  been  desegre- 
gated only  a  few  years,  courts  prohibited  the  assignment  of 
students  to  classes  on  the  basis  of  apparent  ability  when  the 
practice  led  to  racially  unbalanced  classes.  The  differences 
were  thought  to  result  not  from  real  differences  in  ability 
but  from  students'  experiences  in  segregated  schools.'-  But 
even  these  courts  did  not  rule  that  racially  disparate  group- 
ing automatically  violates  the  equal  protection  clause.  For 
example,  the  Fifth  Circuit  Court  of  Appeals  has  upheld 
grouping  methods  in  previously  segregated  school  districts 
when  school  systems  were  able  to  show  either  that  racial 
disparity  in  the  groups  was  not  the  present  result  of  past 
segregation  or  that  grouping  would  remedy  the  disparity  by 
offering  students  better  educational  opportunities." 


6.  Former  N.C.  Gen.  Stat.  §  115-178  (1960).  [Hereinafter  the  General 
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8.  G.S.  115C-45(c)(1987). 
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12.  Moses  V.  Washington  Parish  School  Bd..  330  F.  Supp.  1340  (E.D. 
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Dist..  572  F.2d  1049  (5th  Cir.  1978);  Bester  v.  Tuscaloosa  City  Bd.  of  Educ. 
722F.2d  1514  (11th  Cir.  1984). 

13.  McNeal  v.  Tate  County  School  Dist,.  508  F,2d  1017  (5th  Cir.  1975); 
United  States  v.  Gadsden  County  School  Dist..  572  F.2d  1049.  1051-53  (5th 
Cir.  1975);  Castaneda  v.  Pickard,  648  F,2d  989  (5th  Cir,  1981 ),  later  app.  affg 
district  court's  unpublished  opinion  on  remand.  781  F,2d  456  (5th  Cir.  1986), 
See  also  Copeland  v.  School  Bd„  464  F.2d  932  (4th  Cir,  1972)  (assignments  of 
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Ability  grouping  that  leads  to  racially  unbalanced 
groups  also  has  been  upheld  when  the  method  for  forming 
the  groups  was  not  intentionally  discriminatory.  For  ex- 
ample, parents  in  a  Texas  school  district  unsuccessfully 
challenged  ability  grouping  in  grades  three  through  eight 
because  it  resulted  in  a  disproportionate  number  of  Mexi- 
can-American children  in  remedial  classrooms.  The  group- 
ing was  upheld  because,  as  the  court  explained,  "as  a 
general  rule,  school  systems  are  free  to  employ  ability 
grouping,  even  when  such  a  policy  has  a  segregative  effect, 
so  long,  of  course,  as  such  a  practice  is  genuinely  moti- 
vated by  educational  concerns  and  not  discriminatory  mo- 
tives."'"* The  court  later  affirmed  the  finding  that  the 
grouping  was  not  a  vestige  of  illegal  discrimination  and  did 
not  discriminate  on  the  basis  of  race.'"  The  court  also  noted 
that  because  decisions  were  based  on  several  measures,  in- 
cluding English  achievement  test  scores,  school  grades, 
teacher  evaluations,  and  recommendations  of  school  coun- 
selors, the  possibility  that  placement  would  be  deter- 
mined solely  by  a  child's  racial  or  ethnic  background 
was  remote. 

In  a  1985  case  that  involved  a  variation  on  ability 
grouping,  the  Fourth  Circuit  Court  of  Appeals  adopted  a 
different  approach.  Parents  of  black  students  in  Maryland 
claimed  that  the  assignments  of  pupils  to  special  programs 
for  children  identified  as  gifted  and  talented  were  racially 
discriminatory.  The  federal  district  court  ruled  that  the 
method  of  assigning  pupils  was  acceptable  because  al- 
though there  were  racial  disparities  in  the  gifted  and  tal- 
ented groups,  these  disparities  did  not  result  from  eariier 
segregation  or  intentional  discrimination.'^  The  court  of  ap- 
peals reversed  in  part  and  remanded  the  case  because  the 
lower  court  had  not  properiy  evaluated  the  claim."  Tire  ap- 
peals court  explained  that  because  the  school  district  had 
not  attained  unitary  status  (that  is,  it  had  not  been  found  to 
be  fully  desegregated  by  a  court),  the  plaintiffs  were  en- 
titled to  a  presumption  that  the  current  disparities  were 
caused  by  earlier  segregation.  The  defendant  school  board 
had  the  burden  of  proving  otherwise.  Had  the  school  sys- 
tem been  unitary,  the  burden  of  proof  would  haven  been  on 
the  plaintiffs  to  show  intentional  discrimination  by  the 
school  system.  In  a  unitary  system,  the  effect  of  the  group- 


ing (the  racially  unbalanced  groups)  may  be  evidence  of  in- 
tent but  is  not  in  itself  proof  of  an  illegal  motive.'" 

As  we  move  further  from  the  days  of  dual  school  sys- 
tems, it  is  more  difficult  for  plaintiffs  to  link  techniques  that 
result  in  racially  identifiable  groups  with  past  segregation 
or  to  prove  intentional  discrimination  by  the  school  system. 
Courts  appear  to  accept  disparate  racial  grouping  as  reflec- 
tions of  individual  sfiidents'  differing  readiness  for  various 
subjects  or  components  of  courses.  While  flatly  rejecting 
the  view  that  there  are  innate  differences  in  intelligence 
arising  from  students'  race,'"  courts  seem  willing  to  accept 
the  view  that  the  disparate  racial  impact  derives  from 
nonracial  factors  like  family  circumstances  or  socioeco- 
nomic status.-" 

The  same  principles  used  to  challenge  grouping  prac- 
tices are  applied  when  the  placement  of  one  child  in  a  par- 
ticular group  is  challenged.  In  Missouri  an  elementary 
school  combined  its  eighty  first  and  second  graders  and  as- 
signed three  teachers  to  instruct  them.  During  the  day  stu- 
dents were  mixed  and  divided  in  different  classrooms  on 
the  basis  of  subject  matter  taught  in  each  room.  When  an- 
other teacher  was  hired,  a  black  student  was  transferred 
from  one  math  class  to  another.  The  parents  challenged  the 
transfer,  claiming  that  the  decision  was  racially  motivated, 
but  the  court  found  that  the  transfer  was  based  on  the 
child's  performance  and  behavior  and  upheld  it.-' 

The  identification  of  children  with  special  needs  has 
been  challenged  on  the  same  grounds  (illegal  discrimina- 
tion) as  ability  grouping  because  in  many  cases  proportion- 
ately more  children  from  minority  groups  are  found  to  have 
handicaps  than  white  students.  A  complete  discussion  of 
this  issue  is  beyond  the  scope  of  this  article.  However,  as  a 
general  rule,  these  classifications  will  be  upheld  as  long  as 
school  officials  follow  procedures  in  federal  and  state  laws 
regarding  handicapped  children,  base  their  decisions  on  the 
individual  child,  and  do  not  discriminate  on  the  basis  of 
race  or  national  origin. 


Achievement  Grouping 

Another  method  of  grouping  students  is  based  on  their 
past  achievement  and  mastery  of  particular  skills  at  a  par- 
ticular time,  not  on  a  prediction  about  ability  or  potential. 


students  to  special  schools  ttiat  are  not  racially  balanced  do  not  necessarily  vio- 
late the  equal  protection  clause  if  they  are  intended  to  benefit  students). 

14.  Castaneda  v.  Pickard.  648  F.2d  989,  996  (5th  Cir.  1981 ).  later  app. 
afff>  district  court's  impiMished  opinion  on  remand,  781  F.2d  456  (5th  Cir. 
1986).  See  also  Morales  v.  Shannon,  516  F.2d  41 1  (5th  Cir,  1975). 

15.  Castaneda  V.  Pickard,  781  F.2d  456  (5th  Cir.  1986). 

16.  Vaughns  v.  Board  of  Educ.  574  F.  Supp.  1280  (D.  Md.  1983).  ajfd 
in  pun.  rcv'd  in  pan.  758  F.2d  983  (4th  Cir.  1985). 

1 7.  Vaughns  v.  Board  of  Educ,  758  F.2d  983  {4th  Cir.  1985). 


18.  See  Riddick  v.  School  Bd.  of  Norfolk,  784  F.2d  521  (4th  Cir.  1986). 
See  also  Laurie  Mesibov.  "Busing  in  Unitary  School  Districts:  A  Board's 
Right  to  Modify  the  Plan."  S<7ic>()/ Law  BH//(7/yi  IVdall  l'iS6i;  19. 

19.  See  e.g..  Larry  P.  v.  Riles,  793  F.^d  Wi  (^)|1,  (  ii    l')S4). 

20.  See  Montgomery  v.  Starkville  MuniLipal  Scp.uaiL-  School  Dist.,  665 
F.  Supp.  487  (N.D.  Miss.  1987). 

21.  Bond  V.  Keck.  629  F.  Supp.  225  (E.D.  Mo.  1986). 
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Tliis  method  of  grouping  has  been  challenged  as  a  violation 
of  equal  protection  and  Title  VI  of  the  Civil  Rights  Act  of 
1964.  As  with  ability  grouping,  no  court  has  ruled  that 
achievement  grouping  is  per  se  unacceptable.  Instead, 
courts  typically  begin  with  the  assumption  that  achieve- 
ment grouping  may  be  an  educationally  sound  tool  and  that 
educators  are  in  the  best  position  to  decide  whether  and 
when  this  is  so.  They  then  use  the  same  reasoning  used  to 
analyze  other  classification  schemes. 

A  unitary  school  district  in  Mississippi  used  achieve- 
ment grouping  in  English  and  mathematics  through  sixth 
grade.  Students  were  divided  into  three  groups  for  approxi- 
mately 40  percent  of  the  school  day.  The  court  upheld  the 
practice  against  the  claim  of  illegal  discrimination  based  on 
race.--  The  school  system  had  been  unitary  for  almost  six- 
teen years,  and  the  "minimal  segregative  effect"  of  the 
grouping  practices  did  not  reflect  either  the  effects  of  past 
discrimination  or  an  intent  to  segregate.  Minority-group 
students  were  not  locked  into  groups  but  were  likely  to 
shift  and  improve  over  the  years. 

Achievement  grouping  was  also  challenged  by  black 
parents  in  Georgia  who  claimed  that  it  was  intended  to 
achieve,  or  resulted  in,  intraschool  racial  segregation.  The 
court  upheld  the  practice  in  a  school  system  whose  students 
had  never  attended  a  dual  school  system,  though  the  sys- 
tem was  not  yet  completely  unitary.-'  Achievement  group- 
ing that  is  not  intentionally  discriminatory  is  permissible 
even  though  it  results  in  racial  disparity  (for  example,  more 
blacks  in  lower-achievement  groups  than  would  occur  in  a 
random  selection)  when  the  district  can  show  that  its  as- 
signment method  is  not  based  on  the  present  results  of  past 
segregation  or  that  it  will  remedy  such  results  through  bet- 
ter educational  opportunities.  In  the  Georgia  case,  school 
officials  offered  evidence  that  the  grouping  provided  better 
educational  opportunities  for  all  students,  including  low- 
achieving  students,  and  that  no  students  were  pemianently 
locked  into  any  particular  group. 

Nor  did  the  court  find  a  violation  of  Title  VI  in  this 
case.  Title  VI  bans  all  intentional  racial  discrimination  as 
well  as  some  practices  that  have  a  disparate  impact  on  mi- 
nority groups.-^  The  court  applied  a  disparate-impact  analy- 
sis to  the  Title  VI  claim.-'  Under  this  analysis  the  plaintiffs 


22.  Montgomery  v.  Starkville  Municipal  Separate  School  Dist..  854 
F.2d  127  (5th  Cir.  1988). 

23.  Georgia  State  Conferences  of  Branches  of  NAACP  v.  Georgia..  775 
F.2d  1403  (1 1th  Cir.  1985).  The  court  mixed  ability  and  achievement  grouping 
in  its  discussion,  but  the  school  apparently  used  achievement  grouping. 

24.42U.S.C.  t(§2000d(1982). 

25.  775  F.2d  at  1417.  The  court  relied  on  Guardians  Ass'n  v.  Civil  Ser- 
vice Comm'n.  463  U.S.  582  (1983).  and  Alexander  v.  Choate,  469  U.S.  287 


must  first  provide  evidence  of  discrimination  (which  the 
Georgia  plaintiffs  did  by  showing  the  racial  composition 
of  the  classrooms).  Then  the  defendants  have  an  op- 
portunity to  provide  a  substantial  legitimate  justification  for 
their  practice;  in  this  case  the  defendants  proved  that 
achievement  grouping  was  an  "educational  necessity."  If 
the  plaintiffs  can  show  that  the  defendants'  justification  is  a 
pretext  for  discrimination  or  that  an  equally  effective  alter- 
native practice  would  result  in  less  racial  disproportion, 
they  win  the  lawsuit.  But  the  Georgia  plaintiffs  did  not 
prove  that  the  justification  was  a  pretext,  and  the  appeals 
court  upheld  the  trial  court's  finding  that  the  plaintiffs'  pro- 
posed alternative — random  assignment  and  intraclass 
grouping — was  not  an  equally  sound  alternative  to 
interclass  grouping. 


Tracking 

Tracking  is  the  practice  of  assigning  students  to  a  par- 
ticular, usually  pemianent  track  such  as  precollege  or  voca- 
tional, based  on  either  perceived  ability  or  achievement  or 
some  combination  of  them.  While  ability  or  achievement 
grouping  typically  affect  a  child's  placement  in  only  one 
class  or  a  few  classes,  tracking  may  affect  all  or  nearly  all 
courses  in  a  student's  high  school  years.  It  has  fallen  into 
disfavor  for  many  reasons,  both  legal  and  educational.  Few 
school  systems,  if  any,  use  formal  tracking.  Some  informal 
tracking  continues,  although  it  is  designed — at  least  on  pa- 
per— to  permit  movement  of  sHidents  from  one  track  to  an- 
other. The  legal  issues  in  tracking  cases  are  the  same  as 
those  in  ability-grouping  cases. 

Many  of  these  issues  were  raised  more  than  twenty 
years  ago  in  a  landmark  case  that  challenged  tracking  in 
Washington.  D.C.  The  court  found  that  tracking  as  admin- 
istered in  that  school  system  deprived  students  of  their  right 
to  an  equal  educational  opportunity  and  violated  the  equal 
protection  and  due  process  clauses  of  the  Fourteenth 
Amendment.-^  The  tracking  system  perpetuated  the  legacy 
of  segregated  schools  through  discrimination  against  black 
pupils,  who  were  clustered  in  the  "lower"  tracks.  Assign- 


(1985)  (regulations  promulgated  under  Title  VI  permit  the  disparate-impact 
theory  to  be  applied  in  addition  to  claims  of  intentional  discrimination). 

Regulations  enforcing  Title  VI  prohibit  the  use  of  "criteria  or  methods 
of  administration  which  have  the  effect  of  subjecting  individuals  to  discrimina- 
tion because  of  their  race  ...  or  have  the  effect  of  defeating  or  substantially 
impairing  accomplishment  of  the  objectives  of  the  program."  34  C.F.R.  § 
100.3(b)(2)  (1987).  Thus,  the  regulations  prohibit  school  placement  practices 
that  have  a  disparate  racial  impact  unless  they  are  necessary  to  meet  the 
school's  education  mission. 

26.  Hobson  v.  Hansen.  269  F.  Supp.  401  (D.D.C.  1967),  affd  sub  nom., 
Smuck  v.  Hobson.  408  F.2d  175  (D.C.  Cir.  1969). 
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ment  of  students  to  tracks  was  not  directly  related  to  their 
ability  to  learn,  yet  the  vocational  choices  of  students  assigned 
to  a  lower  track  were  significantly  limited.  Children  were 
placed  in  a  track  early  in  their  school  career  and  remained  es- 
sentially locked  in  that  track. 

In  prohibiting  use  of  this  system,  the  court  empha- 
sized that  it  was  not  prohibiting  tracking  per  se:  "[W]hat  is 
at  issue  here  is  not  whether  defendants  are  entitled  to  pro- 
vide different  kinds  of  students  with  different  kinds  of  edu- 
cation. Although  the  equal  protection  clause  is,  of  course, 
concerned  with  classifications  which  result  in  disparity  of 
treatment,  not  all  classifications  resulting  in  disparity  are 
unconstitutional."" 


Summary 

Placement  testing,  ability  grouping,  and  achievement 
grouping  are  currently  accepted  educational  tools.  But  if 
used,  they  may  be  challenged.  In  using  them  and  in  decid- 
ing about  a  student's  ability  and  future  performance,  school 
officials  should  remember  that  courts  have  not  prohibited 
grouping  itself  but  have  insisted  on  ( 1 )  an  educational  rea- 
son for  the  grouping,  (2)  a  process  for  classifying  sfijdents 
that  is  not  discriminatory,  and  (3)  a  fluid  system  that  allows 
students  to  move  from  one  group  into  another.  In  designing 
or  evaluating  a  program,  school  officials  should  remember 
the  following  points:-** 

1)  Grouping  should  be  used  only  where  some 
academic  benefit  can  reasonably  be  expected 
to  occur.  Grouping  students  for  large  portions 
of  the  school  day,  regardless  of  variations  in 
ability  or  achievement  in  different  subjects, 
should  be  avoided. 

2)  Homogeneous  grouping  plans  for  classes  like 
art,  music,  and  physical  education  are  suspect. 

3)  Students  should  not  be  locked  into  any  group  or 
track.  Any  classification  system  must  allow  for 
periodic  reevaluation  and  chitnge. 

4)  There  should  be  no  fixed  quotas  based  on  race  or 
sex. 

5)  Placement  decisions  should  be  based  not  on  a 
single  factor  but  on  a  combination  of  criteria, 
such  as  past  academic  record,  teacher  recom- 
mendations, and  test  scores.  If  tests  are  used  in 
making  the  placement,  they  must  be  valid  and 
reliable.  For  example,  achievement  results  from 


a  reading  test  should  not  be  used  as  the  basis  for 
grouping  students  in  all  subjects. 


Grading 

Grades — those  shorthand  symbols  of  students"  aca- 
demic achievement — are  important  to  students,  parents, 
employers,  postsecondary  institutions,  and  school  officials. 
Courts  are  reluctant  to  get  involved  in  grading  decisions, 
believing  that  educators  are  uniquely  qualified  to  make 
these  judgments.-"*  They  will  interfere  only  when  there  is 
evidence  of  clerical  error,  fraud,  or  arbitrary,  discrimina- 
tory, or  malicious  action.^"  Even  then,  the  court  will  not 
regrade  the  student."' 

Faculty  members  have  wide  discretion  in  evaluating 
students'  academic  performance.'-  In  North  Carolina  the 
principal  is  authorized  to  grade  students,''  though  an  attor- 
ney general's  opinion  issued  in  1987  suggests  the  limits  of 
this  authority.''*  The  school  board  is  responsible  for  devel- 
oping guidelines  to  ensure  that  the  principal's  power  is  ex- 
ercised only  in  the  most  extraordinary  circumstances.  A 
principal  may  change  a  teacher's  grade  without  his  or  her 
consent  if,  after  conferring  with  the  teacher,  the  principal 
determines  that  the  grade  was  awarded  arbitrarily  and  ca- 
priciously— that  is,  without  relation  to  the  student's  per- 
fonnance,  for  reasons  unrelated  to  the  grading  process,  or 
contrary  to  law  or  school  board  policy. 

The  State  Board  of  Education's  rules  perniit  attend- 
ance to  be  a  factor  in  grading:  "Local  educational  agencies 
may  adopt  rules  which  allow  teachers  to  consider  a 
student's  absences  in  the  computation  of  grades."'^  While 
this  provision  does  not  appear  to  authorize  adoption  of 


27.  W.  at  511. 

28.  Adapted  from  James  Ra 
Bender,  1984).  8-147. 


Ediicalion  Law  (New  York:  Matthev 


29.  Board  of  Curators  v.  Horowitz.  435  U.S.  78  (1978):  Regents  of  the 
Univ.  of  Mich.  V.  Ewing,  474  U.S.  214  (1985). 

30.  See,  e.g..  Eureka  Teachers  Ass'n  v.  Board  of  Educ.  244  Cal.  Rptr. 
240  (Cal.  Ct.  App.  1988). 

3\.See.  e.g..  Greenhill  v.  Bailey.  519  F.2d  5  (8th  Cir.  1975)  (remedy  is 
not  for  the  court  to  regrade  the  student  but  rather  to  order  fair  and  impartial 
hearing). 

32.  In  an  unusual  case  from  higher  education,  an  appeals  court  ruled 
that  because  assignment  of  a  grade  is  symbolic  communication  intended  to 
send  a  specific  message  to  the  student,  the  professor's  communicative  act  is 
entitled  to  some  measure  of  First  Amendment  protection.  Each  professor  must 
remain  free  to  exercise  his  or  her  independent  professional  judgment  in  evalu- 
ating a  student's  academic  progress  and  may  not  be  compelled  by  a  university 
official  to  change  a  grade.  But  the  court  ruled  that  because  a  professor  has  no 
constitutional  interest  in  the  grades  his  or  her  students  ultimately  receive,  ad- 
ministrators may  change  a  grade  over  the  professor's  objections.  Parate  v. 
Isibor,  868  F.2d  821  (6th  Cir.  1989). 

33.G.S.  115C-288(a)(1987). 

34.  Op.  N.C.  Att'y  Gen.  (Sept.  14,  1987)  [unpublished  opinion  digested 
in  School  Uiw  Bulletin  19  (Winter  1988):  38]. 

35.  N.C.  Admin.  Code  tit.  16,  r.  6E.0103. 
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policies  that  automatically  deny  course  credit  for 
nonattendance,  the  school  board's  supervisory  responsibil- 
ity for  the  school  system  may  permit  such  a  policy.'"  Any 
such  policy  must  be  reasonable." 

Promotion 

Decisions  on  whether  to  promote  a  student  are  among 
the  most  difficult  and  important  that  school  officials  make. 
Not  being  promoted  may  have  a  serious  impact  on  a 
student's  future  school  performance,  self-esteem,  and  so- 
cial adjustment,  and  there  is  no  clear  consensus  among 
educators  about  the  benefits  of  this  practice.""*  While  princi- 
pals are  authorized  to  classify  pupils,  a  decision  to  retain  a 
student  must  follow  state  and  local  policies  and  should  be 
made  only  after  carefully  considering  the  teacher's  recom- 
mendation and  appropriate  discussions  with  the  child's  teacher 
and,  perhaps,  with  the  student.  All  parents  should  be  kept  in- 
formed about  their  child's  academic  progress  throughout  the 
year  so  tliat  a  decision  not  to  promote  a  child  never  comes  as  a 
complete  surprise. 

In  North  Carolina  decisions  about  promotion  were  un- 
til recently  made  by  teachers  and  local  school  administra- 
tors; state-level  promotional  gates  are  new.  The  Basic 
Education  Program  (BEP)  requires  students  to  meet  both 
state  and  local  standards  for  promotion.  State  standards  are 
based  on  the  cumculum  and  courses  of  instruction  in  the 
BEP'**  and  require  a  demonstration  of  a  specific  level  of 
competence  in  reading,  language,  and  mathematics  before 
a  student  is  promoted  from  grades  three,  six,  and  eight. 

Meeting  the  state  standard  does  not  necessarily  mean 
promotion,  because  the  student  must  also  meet  local  pro- 
motion standards.  Each  local  board  must  develop  its  own 
promotion  policies,  submit  them  to  the  State  Board  of  Edu- 
cation (SBE),  and  report  any  changes.  The  SBE  suggests 
that  in  designmg  their  policies,  local  units  include  such  fac- 
tors as  grades,  attendance,  maturity,  and  teachers'  judg- 
ments as  bases  for  decisions  on  promotion.""' 

The  state  standard  does  not  apply  to  students  already 
retained  in  the  same  grade  span.  This  means  that  students 
retained  in  kindergarten,  first  grade,  or  second  grade  are  ex- 
empt from  the  third-grade  state  standard  and  may  be  pro- 


36.  G.S.  1I5C-36(1987). 

37.  Emily  Bemheim.  "Academic  Penalties  for  Misconduct  and 
Nonattendance."  5r/i()o/ taw fi!j//e//n  16  (Fall  1985):  18. 

38.  See.  e.g..  "Repeating  a  Grade:  Does  It  Help?"  Harvard  Education 
Letter  2  (March  1986):  1. 

39.  North  Carolina  State  Board  of  Education,  The  Basic  Education  Pro- 
gram for  North  Carolina's  Public  Schools  (1988)  [hereinafter  BEP  for  N.C. 
Schools]. 

40.  Id. 


moted  to  fourth  grade  even  if  they  do  not  meet  that  stan- 
dard. Students  who  were  retained  in  the  fourth  or  fifth 
grade  are  exempt  from  the  sixth-grade  standard,  and  stu- 
dents who  were  retained  in  the  seventh  grade  are  exempt 
from  the  eighth-grade  standard.  Nor  does  the  standard  ap- 
ply to  students  who  are  certified  as  trainable  mentally 
handicapped,  educable  mentally  handicapped,  or  severely/ 
profoundly  mentally  handicapped  or  to  other  appropriately 
certified  handicapped  smdents  who  have  been  exempted  by 
the  local  board  policy  because  the  standard  is  not  a  reason- 
able one  for  these  students.  The  parent  of  any  excluded 
child  may  contest  the  exclusion  of  his  or  her  child  from 
promotion  standards.^' 

Achievement  of  the  state  standard  may  come  about  in 
three  phases:"*- 

Phase  One.  A  student  in  grade  three,  six,  or  eight  who 
scores  at  or  above  the  25th  percentile  (total  battery)  in  the  An- 
nual Testing  Program  meets  the  state  standard.  A  student  who 
scores  at  the  24th  percentile  or  below  enters  Phase  Two. 

Phase  Two.  In  Phase  Two  a  student  must  take  an 
SBE-developed  test  to  determine  whether  he  or  she 
achieved  certain  levels  of  competence  set  forth  in  the  BEP. 
Students  who  do  this — that  is,  attain  the  required  score  set 
by  the  SBE — meet  the  state  standards  and  may  be  pro- 
moted if  they  have  also  met  local  requirements.  Students 
who  do  not  achieve  that  score  will  be  retained  unless  they 
develop  the  competencies  while  attending  a  summer  pro- 
gram. 

A  principal  may  determine  that  ( 1 )  for  justifiable  rea- 
sons, a  child  cannot  attend  summer  school  and  (2)  the 
child's  parent  or  guardian  will  provide  an  altemative  means 
for  him  or  her  to  acquire  the  necessary  levels  of  compe- 
tence. The  parent  or  guardian  must  present  information 
about  the  summer  instructional  program  and  the  child's 
performance  in  that  program,  and  the  child  must  take  what- 
ever standardized  test  is  administered  to  summer  school 
students.  In  such  cases  the  principal  remains  the  final  judge 
of  whether  a  child  has  met  the  requirements  for  promotion. 

Phase  Three.  Students  have  another  opportunity  to 
develop  the  required  levels  of  competence  at  state-funded 
summer  school.  At  the  end  of  the  summer  program,  the 
summer  school  principal  and  the  summer  school  teacher 
will  determine  whether  a  student  in  that  program  has 
achieved  the  necessary  competence.  In  making  their  deci- 
sion they  may  use  the  results  of  a  test  developed  by  the 
SBE  for  evaluating  the  summer  program  that  is  adminis- 
tered to  each  child  at  the  end  of  summer  school.  For  handi- 
capped pupils,  the  principal  will  make  the  decision  in 


G.S.  1 15C- 116  (1989  Cum.  SupF 
,  BEP  for  N.C.  Schools,  at  35-36. 


:  the  procedure. 
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consultation  with  the  teacher  and  each  child's  school-based 
committee. 

If  the  principal  and  the  teacher  decide  that  a  child  has 
met  the  state  standard,  the  principal  of  the  smdent's  regu- 
larly assigned  school  then  determines  whether  the  child 
should  be  promoted  according  to  the  local  promotion 
policy. 

Every  child  who  is  retained  because  he  or  she  has  not 
met  either  state  or  local  standards  must  receive  a  compre- 
hensive educational  assessment,  which  will  be  used  to  de- 
termine appropriate  remediation  goals  and  programs. 

The  courts  will  uphold  promotion  decisions  unless  the 
student  can  prove  that  the  decision  was  arbitrary,  unreason- 
able, or  discriminatory.  Sounding  a  now  familiar  note,  the 
Fourth  Circuit  Court  of  Appeals  has  said,  "Decisions  by 
educational  authorities  which  tum  on  evaluation  of  the  aca- 
demic performance  of  a  student  as  it  relates  to  promotion 
are  peculiarly  within  the  expertise  of  educators  and  are  par- 
ticulariy  inappropriate  for  review  in  a  judicial  context.""" 

This  statement  was  made  in  a  case  from  Virginia  that 
shows  how  far  this  deference  extends.  School  officials  re- 
tained twenty-one  second  graders  in  a  class  of  twenty-three 
because  they  did  not  complete  the  requisite  level  of  the 
reading  series  used  in  that  school  system.  Their  parents 
sued  the  principal,  the  superintendent,  and  the  school 
board,  contending  that  the  children  could  read  on  the  third- 
grade  level  and  had  been  denied  equal  protection  of  the 
law.  But  they  did  not  allege  that  the  children  were  classi- 
fied on  the  basis  of  race  or  on  any  other  impermissible  ba- 
sis, such  as  sex,  that  called  for  heightened  scrutiny;  the 
children  were  classified  according  to  their  attained  reading 
level.  Also,  public  education  is  not  a  fundamental  right  that 
triggers  strict  scrutiny  of  equal  protection  claims.""  Thus, 
the  court  said  in  reviewing  the  equal  protection  claim,  the 
only  question,  as  recognized  by  all  parties,  is  "whether  the 


classification  by  the  governmental  entity  which  is  at  issue 
here  is  rationally  related  to  a  permissible  governmental 
end.""''^  The  school  officials  claimed  that  their  goal  was  to 
further  the  students"  education  by  teaching  them  at  the 
level  of  instruction  most  appropriate  to  their  abilities  and 
needs.  They  retained  students  who  had  not  achieved  the 
requisite  reading  skill  because  they  believed  that  promoting 
these  children  would  only  increase  their  reading  problems. 
The  court  agreed  that  classifying  children  according  to 
their  reading  level  was  rationally  related  to  a  legitimate 
government  objective. 

A  first  grader  from  Arkansas  sued  after  he  was  not 
promoted  to  the  second  grade.  His  work  was  below  grade 
level  in  both  reading  and  mathematics.  Wliether  by  mistake 
or  otherwise,  his  progress  report  at  the  end  of  first  grade  in- 
dicated that  he  would  be  promoted.  The  student  alleged 
that  the  decision  not  to  promote  him  violated  his  right  to 
procedural  due  process  because  he  was  not  notified 
(through  his  mother)  of  either  his  nonpromotion  or  his 
learning  difficulties  before  the  decision  was  made.  The 
court  rejected  his  claim,  explaining  that  to  be  entitled  to 
due  process,  this  student  must  establish  that  he  has  a  lib- 
erty or  property  interest  in  promotion  to  the  second  grade. 
The  court  found  no  such  interest."** 

Black  parents  sued  an  Alabama  school  system  after  it 
established  certain  standards  in  reading  that  students  must 
meet  in  order  to  be  promoted.  The  parents  argued  that  the 
children  would  have  been  promoted  under  the  old  stan- 
dards and  that  the  school  district  could  not  suddenly  shift  to 
a  system  that  disproportionately  affected  black  students,  es- 
pecially as  the  schools  had  previously  been  segregated.  Tl-ie 
court  upheld  the  promotion  standards,  explaining  that  par- 
ents had  no  property  right  in  the  expectation  that  substan- 
dard scholastic  achievement  would  continue  to  be  accepted 
as  the  basis  for  promotion.""' 


43.  Sandlin  v.  Johnson.  643  F.2d  1027.  10:9  (4th  Cir.  1981). 

44.  San  Antonio  Indep.  School  Dist.  v.  Rodriguez.  411  U.S.  1  (1973). 
Couns  that  anah  ze  equal  protection  claims  apply  different  standards  of  review 
to  different  claims.  Strict  scrutiny  is  applied  in  ca.ses  involving  a  suspect  classi- 
fication (like  race)  or  a  fundamental  right  (like  voting).  The  strict-scrutiny  stan- 
dard is  the  most  difficult  for  the  government  to  satisfy.  Under  strict  scrutiny, 
the  classification  that  has  been  made  must  be  necessary  in  order  to  serve  a 
compelling  governmental  interest  and  must  be  narrowly  tailored  to  achieve  that 
interest.  If  state  action  does  not  adversely  affect  a  fundamental  right  or  a  sus- 
pect class,  the  state  need  demonstrate  only  that  the  classification  is  reasonably 
related  to  a  legitimate  governmental  interest.  The  rational-basis  test  is  the  most 
deferential  to  the  government  and  is  used,  for  example,  in  cases  involving 
.school  programs  for  children  whose  first  language  is  not  English  because  edu- 
cation is  not  a  right  guaranteed  by  the  tiniicJ  Si.itc^  Cmislitution  and  linguistic 

;  are  not  considered  a  suspect  cl.iss  h.i  |iuipnscs  of  analysis  under  the 
An  intermedialc  W\cl  ol  ivmcw  is  used  in  cases  in- 
volving sex  discrimination.  The  classification  must  ser\'e  an  important  govern- 
ment objective  and  must  be  substantially  related  to  the  achievement  of  that 
objective. 


qual  protection  i 


Graduation 

To  graduate  from  high  school  and  receive  a  diploma. 
North  Carolina  pubfic  school  students  must:^** 

1)    Successfully  complete  twenty  course  units  in 
grades  nine  through  twelve.""  These  must  in- 


45.  Sandlin.  643  F.2d  at  1029. 

46.  Killion  v.  Burl.  860  F.2d  306  (8th  Cir.  1988). 

47.  Bester  v.  Tuscaloosa  City  Bd.  of  Educ,  722  F.2d  1514  ( 1 1th  Cir. 
1984). 

48.  N.C.  Admin.  Code  tit.  16.  r.  6D.0103. 

49.  A  "course  unit"  means  at  least  150  clock  hours  of  instruction.  Local 
education  agencies  (LEAs)  may  award  credit  for  short  courses  in  an  amount 
corresponding  to  the  fractional  part  of  a  total  unit.  N.C.  Admin.  Code  tit.  16,  r. 
6D.0101(2). 
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elude  four  units  in  Englisii;  two  units  in  math- 
ematics; two  units  in  social  studies,  one  of  which 
must  be  in  government  and  economics  and  one 
in  United  States  history;  two  units  in  science, 
one  of  which  must  be  a  life  science  or  biology 
and  one  a  physical  science;  one  unit  in  physical 
education  and  health:  and  nine  units  designated 
by  the  school  system,  which  may  be  undesig- 
nated electives  or  courses  designated  from  the 
standard  course  of  study. 
2)  Pass  the  competency  tests  required  by  the  SBE. 
Students  who  satisfy  state  and  local  graduation 
requirements  but  fail  the  competency  tests  will 
receive  a  certificate  and  transcript  and  may  be  al- 
lowed to  participate  in  graduation  exercises.""' 

In  counting  course  units,  the  school  board  may  count 
the  successful  completion  of  course  work  in  the  ninth  grade 
in  a  school  system  that  does  not  award  course  units  in  the 
ninth  grade,  the  successful  completion  of  course  work  in 
grades  nine  through  twelve  in  summer  school,  and  the  suc- 
cessful completion  of  course  work  at  an  off-campus  institu- 
tion." The  local  unit  may  adopt  requirements  or  standards 
that  students  must  meet  in  addition  to  the  state's  graduation 
requirements  in  order  to  graduate.'- 

Each  school  unit  designs  and  issues  diplomas  and  cer- 
tificates with  notice  to  each  student  that  he  or  she  may  ob- 
tain a  transcript"'  on  request.'^ 

Classifications  Based  on  Sex 

School  officials  may  not  discriminate  on  the  basis  of 
sex  in  making  academic  decisions.  The  days  when  only 
boys  took  auto  repair  and  only  girls  enrolled  in  home  eco- 
nomics are  gone,  and  all  courses  must  be  open  to  all  stu- 
dents. Also,  students  of  either  sex  should  not  be 
discouraged  from  taking  a  particular  class  or  planning  for  a 


50.  A  student  who  does  not  pass  the  competency  tests  by  the  end  of  the 
last  school  month  of  the  year  in  which  his  or  her  class  graduates  may  receive 
additional  remedial  instruction  and  continue  to  take  the  tests  during 
regularly  rescheduled  testing  until  the  student  reaches  maximum 
school  age.  Id.  at  .0103(a)(4). 

51.  Id.  at  .0102(b)(4).  No  high  school  may  allow  more  than  5  percent  of 
its  enrollment  in  grades  ten  through  twelve  to  enroll  in  postsecondary  institu- 
tions during  the  regular  school  year  except  as  allowed  by  the  SBE.  N.C. 
Admi\.  Code  tit.  23.  r.  2C.030I  governs  enrollment  in  community  college  insti- 
tutions. 

52.  BEPfor  N.C.  Schools,  at  41 . 

53.  A  "transcript"  is  a  document  that  provides  a  record  of  ( 1 )  all  courses 
completed  and  grades  earned.  (2)  scores  on  standardized  tests,  and  (3)  partici- 
pation in  special  programs  or  any  other  matter  determined  by  the  local  unit. 
N.C.  Admin.  Code  tit.  16.  r.  6D.0101(  1 1 ). 

54.  W.  at  .0104. 


particular  career  because  of  the  adviser's  views  about  the      V 
proper  roles  for  men  and  women. 

Classifications  based  on  sex  may  be  challenged  as 
violations  of  the  equal  protection  clause  of  the  Fourteenth 
Amendment  or  Title  IX  of  the  1972  Education  Amend- 
ments" or  both.  To  satisfy  the  equal  protection  clause,  clas- 
sification by  sex  must  serve  important  governmental 
objectives  and  must  be  substantially  related  to  achievement 
of  those  objectives.*  Title  IX,  the  federal  statute  prohibit- 
ing discrimination  based  on  sex,  says,  "No  person  in  the 
United  States  shall,  on  the  basis  of  sex.  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  educational  program  or  activity 
receiving  federal  financial  assistance."  It  thus  protects  stu- 
dents against  discriminatory  practices  and  precludes  the 
use  of  federal  funds  to  assist  schools  that  engage  in  such 
practices. 

Title  LX  regulations  prohibit  the  segregation  of 
courses  by  sex,  including  courses  in  health,  industrial  arts, 
business,  vocational-technical,  home  economics,  music, 
and  physical  education.  But  there  are  some  exceptions.  A 
school  may  have  requirements  based  on  vocal  range  or 
quality  that  result  in  a  chorus  or  choruses  of  one  or  pre- 
dominantly one  sex.""  Girls  and  boys  may  be  separated  for  | 
portions  of  physical  education  and  health  classes  that  deal 
exclusively  with  human  sexuality.'^'*  Students  in  physical 
education  classes  may  be  grouped  by  ability  as  assessed  by 
an  objective  standard  of  individual  performance  developed 
and  applied  without  regard  to  sex.^**  Where  use  of  a  single 
standard  for  measuring  skill  or  progress  in  a  physical  edu- 
cation class  has  an  adverse  effect  on  members  of  one  sex, 
the  school  must  use  appropriate  standards  that  do  not  have 
that  effect.''"  Also,  students  may  be  separated  on  the  basis 
of  sex  in  physical  education  classes  that  involve  a  major 
element  of  body  contact — for  example,  wrestling,  boxing, 
rugby,  ice  hockey,  football,  basketball;*'  but  such  a  separa- 
tion may  be  challenged  under  the  equal  protection  clause." 

A  school  may  not  apply  any  rule  conceming  smdents' 
acmal  or  potential  parental,  family,  or  marital  stams  that  re- 
sults in  students'  being  treated  differently  on  the  basis  of 


55.20U.S.C.  §  1681  (1982). 

56.  Craig  v.  Boren.  429  U.S.  190.  197  (1976). 

57.34C.F.R.  §  106.34(1989). 

58.  Id.  at  §  106.34(e). 

59./</.at§  106.34(b). 

60.W.  at§  106.,34(d). 

61.W.  at§  106.34(c). 

62.  Several  cases  have  held  that,  under  some  circumstances,  single-sex 
sports  teams  violate  the  equal  protection  clause.  See  Thomas  H.  Thomburg. 
"The  Validity  of  Single-Sex  and  Coed.  Interscholastic  Sports  Teams."  School 
Law  Bulletin  2\  (Spring  1990):  11. 
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sex.^^  Nor  may  a  school  base  its  decisions  about  a  student's 
placement  or  participation  in  activities  on  her  pregnancy, 
childbirth,  false  pregnancy,  termination  of  pregnancy,  or 
recovery  from  pregnancy  unless  she  voluntarily  asks  to  be 
placed  in  a  separate  portion  of  the  educational  program.*^  But 
the  school  may  ask  a  pregnant  student  to  obtain  a  physician's 
statement  that  she  is  physically  and  emotionally  able  to  con- 
tinue participating  in  the  nomial  education  program  or  activity 
if  such  a  statement  is  required  of  all  students  for  other  physical 
or  emotional  conditions  requiring  a  doctor's  attention.*" 

Conclusion 

Educators  are  decision  makers.  They  must  make  deci- 
sions about  curriculum,  teaching  materials  and  techniques. 


63.  34C.F.R.  §  106.40(a). 

64.  Id.  at  §  106.40{b)(  1 ).  A  school  unit  that  operates  any  pan  of  its  pro- 
gram separately  for  pregnant  students  must  ensure  that  the  instruction  in  that 
program  is  comparable  with  that  offered  other  students.  Id.  at  §  106.40(b)(3). 

65.  Id.  at  §  106.40(b)(2). 


and  classroom  organization  and  schedules.  They  also  must 
make  academic  decisions  about  individual  children,  and 
these  decisions  may  have  a  significant  and  long-lasting  ef- 
fect on  a  child's  academic  opportunities  and  progress. 
Judges  are  decision  makers  too.  But  they  will  not  lightly  in- 
terfere with  the  professional  decisions  of  educators.  In  re- 
solving disputes  over  academic  decisions,  a  court  will 
respect  an  educator's  reasonable  choice,  even  if  it  may  not 
appear  to  be  the  wisest  choice  or  the  best  choice  for  the  stu- 
dent. As  one  commentator  said,  '"A  court  cannot  substitute 
its  judgment  for  the  reasonable  judgment  of  the  responsible 
body.  Legality  and  wisdom  are  not  synonymous.  The 
courts  examine  legality."''''  ■ 


66.  E.  Edmund  Reutter,  Jr..  The  Law  of  Public  Ediication.  3d  ed.. 
(Mineola.  New  York:  The  Foundation  Press.  1985).  144. 
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North  Carolina  Cases 


Funds  seized  during  federal  drug  arrests  need  not  be 
turned  over  to  the  board  of  education.  United  States  v. 
Winston-Salem/Forsyth  County  Board  of  Education.  902 
F.2d  267  (4th  Cir.  1990). 

Facts:  In  1987  Winston-Salem,  North  Carolina,  po- 
lice officers  searched  a  residence;  found  weapons,  cocaine, 
and  $10,638  in  cash;  and  arrested  Robert  Alston,  Jr.  The 
federal  Drug  Enforcement  Agency  later  declared  the  cash 
forfeited  to  the  United  States.  The  Winston-Salem  police 
department  received  85  percent  of  the  cash  under  equitable 
sharing  provisions  of  federal  statutes  permitting  forfeited 
property  to  be  transferted  to  any  participating  state  or  local 
law  enforcement  agency. 

The  Winston-Salem/Forsyth  County  Board  of  Educa- 
tion challenged  this  distiibution  of  the  cash,  claiming  that  it 
violated  Article  IX.  Section  7,  of  the  North  Carolina  Con- 
stitution. That  section  says  that  the  clear  proceeds  of  all 
penalties  and  forfeitures  and  of  all  fines  collected  for  any 
breach  of  the  penal  laws  of  the  state  belong  to  and  remain 
in  the  counties  and  must  be  used  exclusively  for  maintain- 
ing free  public  schools.  The  district  court  ruled  that  the  sec- 
tion covers  only  property  forfeited  under  state  law  and  that 
federal  law  applies  to  property  forfeited  under  federal  law 
[district  court  decision  digested  in  School  Law  Bulletin  21 
(Winter  1990):  30].  The  board  of  education  appealed. 

Holding:  The  United  States  Court  of  Appeals  for  the 
Fourth  Circuit  affirmed,  ruling  that  the  board  is  not  entitled 
to  forfeited  cash.  Section  7  of  the  North  Carolina  Constitu- 
tion applies  only  to  forfeitures  resulting  from  "a  breach  of 
the  penal  laws  of  the  state'"  and  not  to  forfeitures  initiated 
by  a  federal  agency  because  of  a  violation  of  federal  law. 


The  court  noted  that  the  federal  stamte  was  amended, 
effective  September  30.  1991,  to  require  the  United  States 
attorney  general  to  assure  that  property  transferred  under 
the  equitable  sharing  provisions  is  not  transferred  so  as  to 
"circumvent  any  requirement  of  State  law  that  prohibits 
forfeiture  or  limits  use  or  disposition  of  property  forfeited 
to  State  or  local  agencies"  [21  U.S.C.A.  §  881  (e)(3)(B)]. 
The  court  expressed  no  opinion  about  the  effect  of  this 
amendment  on  future  cases  involving  equitable  sharing  of 
federal  forfeitures  with  local  law  enforcement  agencies  in 
North  Carolina. — Laurie  Mesihov 

North  Carolina  State  Education  Assistance  Authority's 
excess  cash  reserves  are  not  private  property  protected 
by  the  Fifth  Amendment.  South  Carolina  State  Education 
Assistance  Authority  v.  Cavazos,  897  F.2d  1272  (4th  Cir. 
1990). 

Facts:  In  1965  the  General  Assembly  created  the 
North  Carolina  State  Education  Assistance  Authority 
(NCSEAA)  to  administer  a  higher  education  loan  program. 
NCSEAA  entered  into  several  contracts  with  the  United 
States  secretary  of  education  through  which  North  Carolina 
agreed  to  participate  in  the  Guaranteed  Student  Loan  Pro- 
gram (GSLP).  The  parties  expressly  conditioned  their 
agreements  on  future  changes  made  by  Congress  in  the  law 
governing  the  GSLP.  In  1987  Congress  amended  the 
Higher  Education  Act  of  1965.  ordering  a  ceiling  on  the 
amount  of  excess  cash  reserves  that  a  state  agency  could 
maintain  under  the  GSLP  and  authorizing  the  secretary  of 
education  to  recover  the  excess  reserves  or  to  credit  them 
against  federal  obligations  to  the  state  agency. 

The  secretary  ordered  NCSEAA  to  reduce  its  reserve 
trust  fund  by  more  than  $2.5  million  and  informed 
NCSEAA  that  he  would  withhold  reimbursement  due  the 
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agency  until  the  Department  of  Education  had  recovered 
that  amount.  North  Carolina  and  NCSEAA  sued  the  United 
States,  the  secretary,  and  the  Department  of  Education, 
claiming  that  the  1987  amendments  violated  the  Fifth 
Amendment  prohibition  against  the  taking  of  private  prop- 
erty for  public  use  without  just  compensation.  The  district 
court  ruled  against  North  Carolina,  holding  that  the  excess 
cash  reserves  are  not  private  property  covered  by  the  tak- 
ings clause;  they  are  public  property  under  the  control  of 
the  United  States.  [See  School  Law  Bulletin  21  (Spring 
1990):  25.)  North  Carolina  appealed,  and  the  case  was  con- 
solidated with  conflicting  decisions  from  South  Carolina 
and  MaryUind. 

Holding:  The  court  of  appeals  affimied  the  judgment 
in  the  North  Carolina  case,  holding  that  the  excess  reserve 
funds  are  not  private  property  within  the  meaning  of  the 
takings  clause.  North  Carolina  does  not  have  the  rights  to 
"free  use,  enjoyment  and  disposal"  of  the  funds  and  the 
right  "to  exclude  others"  from  the  fund  that  are  characteris- 
tic of  private  property.  NCSEAA's  contracts  with  the  sec- 
retary of  education  in  which  the  agency  agreed  to  be  bound 
by  changes  in  the  GSLP  prevented  it  from  having  an  own- 
ership interest  in  the  funds. — L.M. 

Suspension  for  being  under  the  influence  of  alcohol  up- 
held. Thompson  v.  Carteret  County  Board  of  Education, 
No.  90-1010,  slip  op.  (4th  Cir.  1990)  (per  curiam). 

Facts:  Jennifer  Thompson,  a  high  school  senior  in 
Carteret  County.  North  Carolina,  was  suspended  from 
school  after  she  admitted  to  having  consumed  approxi- 
mately three  tablespoons  of  rum  at  a  planned  meeting  with 
other  students  just  before  she  went  to  the  school  to  partici- 
pate in  the  school's  holiday  concert.  During  the  concert  one 
student  passed  out  from  alcohol  consumption,  and  school 
officials  discovered  the  involvement  of  all  other  students 
except  Jennifer  during  their  immediate  investigation.  Her 
drinking  came  to  light  the  next  day  and  Jennifer  admitted 
to  the  principal  that  she  had  been  drinking  before  the  con- 
cert. She  was  suspended  for  ten  days  for  violating  the 
school  rule  that  prohibits  a  student  from  being  "under  the 
influence"  of  any  alcoholic  beverage  on  school  premises, 
on  any  school  bus.  or  at  any  school  activity,  function,  or 
event.  Jennifer  appealed  the  suspension  and  ultimately  sued 
the  school  board,  the  superintendent,  and  the  principal, 
claiming  that  her  rights  to  due  process  had  been  violated 
[Thompson  v.  Carteret  County  Bd.  of  Educ.  No.  90-4- 
CIV-4-H  (E.D.N.C.  March  2,  1990)].  The  federal  district 
court  refused  to  issue  an  injunction  to  stop  the  suspension. 
It  found  that  Jennifer  would  not  suffer  ineparable  injury 
without  the  injunction,  but  that  interference  with  the 
school's  disciplinary  actions  would  injure  the  defendants 


and  that  an  injunction  would  be  contrary  to  the  public  inter- 
est. It  explained  the  limited  role  federal  courts  have  in  the 
administration  of  schools  and  noted  that,  "Court  interven- 
tion chips  away  at  the  authority  of  those  who  have  the  re- 
sponsibility to  maintain  order  in  our  schools." 

School  officials  had  met  the  requirements  of  proce- 
dural due  process  for  a  suspension  of  ten  days  or  less  as  set 
out  in  Goss  v.  Lopez,  419  U.S.  565  ( 1975).  The  decision  to 
suspend  Jennifer  was  not  arbitrary  or  capricious  and,  there- 
fore, did  not  violate  her  substantive  due  process  rights. 
There  was  sufficient  evidence  that  she  had  violated  the 
school  policy  prohibiting  a  student  from  being  "under  the 
influence"  while  on  school  premises.  Because  there  was  no 
dispute  about  the  facts  and  because  Jennifer  had  received 
all  of  the  due  process  to  which  she  was  entitled,  the  defend- 
ants were  enfitled  to  judgment  as  a  matter  of  law.  Thomp- 
son appealed. 

Holding:  The  court  affimied,  agreeing  with  the  dis- 
trict court  that  Jennifer's  due  process  rights  had  not  been 
violated.  (The  court's  opinion  was  unpublished,  which 
means  that  it  is  not  binding  precedent.) — L.M. 

Title  Vn  action  against  a  community  college  is  dis- 
missed because  the  complaint  was  filed  a  day  late;  Sec- 
tion 1981  claim  of  discrimination  is  dismissed  because  it 
deals  solely  with  "conditions  of  continuing  employ- 
ment." Jarrett  v.  Gaston  Community  College  (W.D.N.C. 
1990),  unpublished  opinion. 

Facts:  James  Jarrett,  an  employee  of  Gaston  Commu- 
nity College,  alleged  that  the  college  had  engaged  in  dis- 
criminatory practices,  including  the  work  assignments 
given  to  him.  harassment,  criticisms  of  his  work  perfomi- 
ance.  and  retaliation  for  filing  discrimination  charges  with 
the  Equal  Employment  Opportunity  Commission  (EEOC). 
He  sought  relief  under  Title  VII  of  the  Civil  Rights  Act  of 
1964  and  Section  1981  [42  U.S.C.  §  1981].  He  did  not, 
however,  meet  the  ninety-day  filing  requirement  for  Title 
VII  actions. 

Holding:  Following  fourth  circuit  opinions  that  re- 
quire strict  adherence  to  the  ninety-day  requirement,  the 
Western  District  Court  dismissed  the  plaintiff's  Title  VII 
claim  for  not  meeting  the  ninety-day  requirement  (he  filed 
on  the  ninety-first  day)  and  failing  to  offer  grounds  for  sus- 
pending the  filing  requirement. 

The  court  then  followed  the  holding  of  the  United 
States  Supreme  Court  in  Patterson  v.  McLean  Credit 
Union,  109  S.  Ct.  2363  (1989),  to  dismiss  the  Section  1981 
claim  for  failing  to  state  a  cause  of  action.  Patterson  re- 
stricted the  scope  of  Section  1981  claims  to  discrimination 
in  the  making  or  enforcement  of  a  contract.  Because  Jarrett 
alleged  discrimination  in  the  "conditions  of  his  continuing 
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employment"  with  the  college  rather  than  in  his  right  to 
make  or  enforce  a  contract,  the  district  court  stated  that  it 
was  "firmly  convinced"  after  reviewing  Patterson  that 
Jairett  had  not  alleged  a  Section  1981  claim. — Ann  Bryan 

Ms.  Br>'an  is  a  student  at  The  University  of  North  Carolina  at  Chapel 
Hill  School  of  Law.  She  was  a  law  clerk  at  the  Institute  of  Government  in  the 
■of  1990. 


In  a  teacher  dismissal  hearing,  bias  on  the  part  of  even 
one  school  board  member  taints  the  entire  decision- 
making process,  regardless  of  whether  the  bias  affected 
the  correctness  of  the  board's  decision.  Crump  v.  Board 
of  Education  of  the  Hickory  School  Administrative  Unit. 
326  N.C.  603  (1990). 

Facts:  In  March,  1984,  the  superintendent  of  the 
Hickory  School  Administrative  Unit  told  Eddie  Ray 
Ciaimp,  a  tenured  teacher,  that  he  would  recommend  that 
the  school  board  terminate  Crump's  employment  because 
of  immorality,  neglect  of  duty,  failure  to  fulfill  the  duties 
and  responsibilities  of  a  teacher,  and  insubordination.  In 
June  the  board  held  a  hearing  and  voted  to  dismiss  Crump 
for  immorality  and  insubordination.  Crump  appealed  to  the 
superior  court  on  two  grounds.  At  a  hearing  on  his  first 
ground,  he  claimed  that  the  evidence  did  not  support  his 
dismissal.  On  that  ground  the  court  of  appeals  held  against 
him  and  for  the  school  board.  At  a  separate  trial  on  the  sec- 
ond ground.  Crump  claimed  that  the  board  members  were 
biased  against  him  before  the  hearing  and  that  therefore 
they  denied  him  his  constitutional  rights  to  due  process  of 
law.  The  jury  agreed  and  awarded  him  $78,000.  The  evi- 
dence showed  that  at  the  start  of  the  hearing  before  the 
board,  the  lawyer  for  Crump  questioned  the  board  mem- 
bers concerning  the  extent  to  which  they  had  been  involved 
in  the  case  up  to  that  point.  The  board  members  all  denied 
that  they  had  had  any  contact  with  anyone  about  the  case 
except  for  the  most  passing,  incidental  kind.  At  trial,  the 
jury  determined  that  these  assertions  were  not  true.  The 
evidence  showed  that  one  board  member  had  met  with  the 
principal  about  the  case,  another  had  tried  to  get  a  third 
party  to  talk  Crump  into  resigning,  and  a  third  had  told  a 
citizen  several  months  earlier  that  the  board  could  not  over- 
look evidence  connected  with  Crump  ( which  he  described 
as  the  "letters  about  the  little  girls"). 

The  school  board  appealed  the  jury  verdict  to  the 
court  of  appeals.  The  court  of  appeals  held  that  where 
board  members  have  prior  involvement  in  or  prior  knowl- 
edge about  a  case  and  hide  that  fact,  there  is  evidence  of 
bias  that  denied  due  process.  A  tenured  teacher  is  entitled 
to  due  process  during  dismissal.  One  element  of  due  pro- 
cess is  an  unbiased  decision  maker  (here,  the  board).  A 
mere  showing  that  the  school  board  members  had  involve- 


ment in  the  events  leading  up  to  the  dismissal  hearing,  or     y 
the  mere  fact  that  the  board  members  may  have  prelimi- 
nary opinions  coming  into  the  hearing,  is  not  enough  to 
show  bias.  But  if  the  board  members  hide  this  involvement 
or  these  opinions,  it  is  evidence  of  bias. 

Therefore,  even  though  Crump's  dismissal  for  insub- 
ordination had  already  been  affimied  by  the  appeals  court, 
the  school  system  was  ordered  to  pay  him  $78,000  for  its 
denial  of  due  process. 

In  putting  the  question  of  bias  to  the  jury,  the  judge  in 
the  trial  court  instructed  that  jury  that  if  it  found  that  even 
one  member  of  the  school  board  was  biased  against 
Crump,  it  should  rule  in  favor  of  Crump.  The  court  of  ap- 
peals affirmed  that  the  instruction  was  correct;  it  made  no 
difference  whether  the  bias  of  only  one  member  would 
have  changed  the  outcome  of  the  board's  decision-making 
process.  On  this  point  the  school  board  appealed  to  the 
state  supreme  court. 

Holding:  The  bias  of  even  one  member  of  the  board 
makes  the  decision-making  process  inherently  unfair  and 
violates  due  process,  regardless  of  whether  the  bias  af- 
fected the  correctness  of  the  board's  decision.  "A  critical 
component  of  any  quasi-judicial  hearing  and  decision- 
making by  a  deliberative  body  is  the  give  and  take  which  1 
occurs  when  group  members  share  their  observations  and 
opinions.  There  is  a  fundamental  notion  that  each  member 
will  enter  the  hearing  with  an  open  mind,  listen  to  and  view 
the  evidence,  share  his  or  her  observations,  analyses  and 
opinions  with  the  other  board  members,  listen  to  the  other 
members'  comments,  and  only  then  finally  commit  to  vote. 
One  biased  member  can  skew  the  entire  process  by  what 
he  or  she  does,  or  does  not  do.  during  the  hearing  and 
deliberations." 

University  of  North  Carolina  institutions,  as  arms  of  the 
state,  are  entitled  to  assert  sovereign  immunity  and 
thereby  avoid  liability  for  monetary  damages  for  viola- 
tions of  the  U.S.  Constitution  under  Section  1983. 
Corum  V.  University  of  North  Carolina,  97  N.C.  App.  527. 
stay  granted,  326  N.C.  595  ( 1990). 

Facts:  Dr.  Alvis  Corum  was  dean  of  learning  re- 
sources at  Appalachian  State  University.  One  of  his  re- 
sponsibilities was  overseeing  the  Appalachian  Collection,  a 
collection  of  manuscripts  and  artifacts.  Although  Corum 
and  others  felt  strongly  that  the  collection  should  stay  to- 
gether, ASU  Vice-Chancellor  for  Academic  Affairs 
Harvey  Durham  made  a  decision  to  split  the  manuscripts 
and  books  from  the  artifacts,  removing  the  collection  from 
Corum 's  supervision.  Corum  spoke  out  to  propose  an  alter- 
native plan  that  would  keep  the  collection  together.  The 
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following  morning  the  vice-chancellor  removed  Corum 
from  the  position  of  dean  of  learning  resources;  Corum  re- 
mained a  tenured  faculty  member,  however. 

In  state  court,  Corum  sued  the  University  of  North 
Carolina,  Appalachian  State  University,  President  of  the 
University  of  North  Carolina  C.  D.  Spangler  in  his  official 
capacity,  and,  in  their  official  and  individual  capacities. 
Chancellor  of  Appalachian  State  University  John  Thomas 
and  Vice-Chancellor  Durham.  He  sued  for  monetary  relief 
(payment  of  money  to  him)  and  for  injunctive  relief  (orders 
governing  how  the  defendants  should  behave).  He  alleged 
that  removing  him  from  the  post  of  dean  of  learning  re- 
sources violated  his  right  to  free  speech  guaranteed  by  the 
constitutions  of  North  Carolina  and  the  United  States  and 
enforceable  under  Section  1983  [42  U.S.C.  §  1983].  The  de- 
fendants moved  for  summary  judgment — that  is,  they  ar- 
gued that  the  case  should  not  be  allowed  to  go  forward 
because  everyone  that  Corum  sued  was  immune  from  liabil- 
ity under  the  doctrine  of  sovereign  immunity  or  qualified 
immunity.  The  judge  refused  to  grant  summary  judgment 
and  the  defendants  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  held 
( 1 )  that  summar)'  judgment  was  properly  denied  with  re- 
spect to  Corum's  claims  for  prospective  injunctions,  (2)  that 
summary  judgment  should  have  been  granted  on  all  mon- 
etary claims  against  the  institutions  and  its  officers  in  their 
official  capacities,  and  (3)  that  summary  judgment  was 
properly  denied  with  respect  to  state  constitutional  claims 
against  the  officers  in  their  individual  capacities. 

The  court  held  that  the  doctrine  of  sovereign  immu- 
nity barred  the  Section  1983  claim  for  monetary  damages 
against  UNC  and  ASU,  citing  Truesdale  v.  University  of 
North  Carolina,  91  N.C.  App.  186  (1988),  as  the  control- 
ling opinion.  While  the  state  can  be  compelled  to  pay 
monetary  damages  arising  under  contract  law,  it  cannot  be 
compelled  to  pay  monetary  damages  arising  under  claims  of 
violations  of  the  United  States  Constitution  under  Section 
1983.  Sovereign  immunity  does  not  bar  the  Section  1983 
claim  for  prospective  injunctive  relief,  however:  it  bars  only 
claims  for  monetary  damages. 

Defendants  Spangler,  Thomas,  and  Durham  enjoyed 
the  same  sovereign  immunity  when  sued  in  their  "official 
capacities,"  as  they  were  here.  But  here  Thomas  and 
Durham  also  were  sued  in  their  "individual  capacities."  In 
their  individual  capacities,  they  could  not  rely  on  sovereign 
immunity,  but  could  take  advantage  of  qualified  immunity. 
I  which  is  available  to  state  govemment  officials  when  those 
officials  did  not  violate  a  clearly  established  right  of  which  a 
reasonable  person  would  have  known.  Qualified  immunity 
barred  the  Section  1983  monetary  claim  against  Thomas  and 


Durham  in  their  individual  capacities.  Because  of  the  com- 
plexity of  balancing  the  interests  of  Corum  and  the  univer- 
sity, the  court  held  that  Corum  was  not  alleging  a  clearly 
established  right.  Therefore,  Thomas  and  Durham  were  pro- 
tected by  qualified  immunity  and  Corum's  claims  against 
them  were  barred. 

On  the  state  constitutional  claim  of  free  speech,  the 
court  held  that  sovereign  immunity  barred  claims  brought 
against  the  state  or  its  state  officers  acting  in  their  official  ca- 
pacities. For  claims  brought  against  defendants  Durham  and 
Thomas  in  their  individual  capacities,  Corum  would  have  to 
prove  that  they  acted  outside  of  the  scope  of  their  duties  or 
that  their  action  (or  inaction)  was  corrupt  or  malicious.  In  de- 
nying summary  judgment  for  the  defendants,  the  court  held 
that  it  could  not  say.  as  a  matter  of  law,  that  there  was  no  set 
of  facts  upon  which  the  plaintiff  could  win  such  a  claim. — 
A.B. 

University  employee's  resignation  is  effective  without 
written  confirmation.  Dover  v.  North  Carolina  State  Uni- 
versity, North  Carolina  Office  of  Administrative  Hearings, 
1990. 

Facts:  Harold  A.  Dover,  a  food  service  supervisor  in 
North  Carolina  State  University  dining,  informed  his  super- 
visor, Lucie  Hunter,  that  he  was  intending  to  open  a 
bartending  school  and  would  be  resigning  from  employment 
in  March,  1988.  Dover  ignored  a  February  16.  1988.  memo- 
randum from  Hunter  requesting  written  confirmation  of  his 
intent  to  resign  and  of  the  effective  date  of  his  resignation. 
He  then  developed  a  training  schedule  for  his  replacement 
and  participated  in  the  replacement's  training  at  Hunter's  re- 
quest. Because  it  was  Hunter's  understanding  that  Dover 
would  lose  his  option  on  the  bartending  franchise  if  he  did 
not  establish  the  school  by  June,  1988,  Hunter  wrote  another 
memorandum  dated  May  3.  1988,  informing  Dover  that  she 
was  accepting  his  verbal  resignation  effective  May  31,  1988. 
She  asked  for  confirmation  within  forty-eight  hours.  Dover 
told  Hunter  that  he  needed  more  time  to  start  his  business 
and  Hunter  extended  the  effective  date  of  Dover's  resigna- 
tion to  June  15,  1988.  At  this  time  it  was  Hunter's  under- 
standing that  Dover  was  required  to  open  the  school  by  July, 
1988.  This  agreement  was  confirmed  by  Hunter  in  a  May  11, 
1988,  memorandum  to  Dover.  At  the  time  Dover  left  em- 
ployment, he  participated  in  an  exit  interview  with  an  em- 
ployee relations  specialist.  He  informed  the  interviewer  that 
he  was  leaving  to  begin  his  own  business.  Dover  subse- 
quently instituted  a  contested  case  in  the  Office  of  Adminis- 
trative Hearings  claiming  that  he  was  discharged  by  Hunter 
and  that  he  could  not  have  resigned  unless  he  submitted  a 
written  resignation  as  outlined  in  NCSU's  personnel  policies. 
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Recommendation  of  the  Administrative  Law 
Judge:  Although  NCSU's  personnel  policies  request  writ- 
ten confirmation,  they  do  not  require  written  notice  for  a 
resignation  to  be  effective.  Hunter  attempted  to  obtain  writ- 
ten confirmation  from  Dover  to  avoid  any  misunderstand- 
ing, but  she  was  ignored.  Verbal  resignation  is  considered 
binding.  At  no  time  did  Dover  inform  Hunter  or  the  exit  in- 
terviewer that  it  was  not  his  intention  to  resign.  Further,  if 
an  employee  ceases  to  repoH  for  work  without  notification, 
NCSU  considers  the  employee  to  have  resigned  voluntar- 
ily. Accordingly,  the  administrative  law  judge  recom- 
mended that  the  State  Personnel  Commission  find  that 
Dover  voluntarily  resigned  from  employment.  He  is  there- 
fore not  entitled  to  any  rehef. — Angela  Chadwkk 

Ms.  Chadwick  is  a  student  at  Harvard  Law  School.  She  was  a  law  clerk 
at  the  Institute  of  Government  in  the  summer  of  1990. 


Secretary's  request  that  her  work  assignments  be  given 
priority  rankings  does  not  constitute  insubordination. 

Taylor  v.  Pembroke  State  University,  North  Carolina  Of- 
fice of  Administrative  Hearings,  1990. 

Facts:  Anthony  Locklear.  director  of  admissions  at 
Pembroke  State  University,  gave  Betty  Taylor,  a  secretary, 
four  assignments  on  the  morning  of  January  24.  1989. 
Later  that  day  he  called  Taylor  into  a  meeting  with  two  as- 
sistant directors  to  discuss  a  large  mailing  project.  Taylor 
had  been  respi^iisible  for  the  mailings  for  nine  years.  Taylor 
informed  Locklear  that  with  her  present  workload,  she 
could  not  do  the  mailings  herself  and  she  would  need  prior- 
ity established  for  her  assignments.  His  meaning  not  per- 
fectly clear.  Locklear  responded.  "You're  not  expected  to!" 
Taylor  added  that  a  new  employee  had  not  reduced  her 
workload.  After  several  other  matters  had  been  discussed. 
Taylor  reminded  Locklear  that  she  needed  priorities  set  for 
her  assignments.  Locklear  angrily  ended  the  meeting  and 
called  Taylor  into  his  office.  Taylor  initially  refused  to  go 
to  his  office.  However,  after  Locklear  threatened  disciplin- 
ary action.  Taylor  agreed  to  go  to  his  office  but  added  that 
she  would  not  speak.  The  meeting  lasted  an  hour  as 
Locklear  beat  on  his  desk,  called  Taylor  "a  loose  cannon." 
and  said  she  had  a  communications  problem.  The  next  day. 
Locklear  presented  Taylor  with  a  suspension  letter.  Taylor 
declined  the  opportunity  to  respond  but  instituted  a  con- 
tested case  in  the  Office  of  Administrative  Hearings. 

Recommendation  of  the  Administrative  Law 
Judge:  Taylor  was  concerned  about  completing  her  assign- 
ments. Locklear's  language  and  conduct  were  inappropri- 
ate. Taylor  was  not  insubordinate,  and  Locklear  did  not 
have  just  cause  to  suspend  Taylor.  Accordingly,  the  admin- 
istrative law  judge  recommended  that  Taylor  be  awarded 


back  pay  and  reasonable  attorney's  fees  and  that  the  sus- 
pension should  be  removed  from  her  personnel  file. — A.C. 


Cases  fivm  Outside  North  Carolina 

The  Equal  Access  Act  does  not  violate  the  Establish- 
ment Clause.  Board  of  Education  of  the  Westside  Com- 
munity Schools  V.  Mergens.  1 10  S.  Ct.  2356  (1990). 

Facts:  Westside  High  School,  an  Omaha,  Nebraska, 
public  school  that  receives  federal  funds,  allows  its  stu- 
dents to  join  recognized  clubs  that  meet  after  school  on 
school  grounds.  Bridget  Mergens  requested  permission  to 
form  a  Christian  club  that  would  have  the  same  privileges 
and  meet  on  the  same  temis  and  conditions  as  other  clubs, 
except  that  it  would  have  no  faculty  sponsor.  At  club  meet- 
ings students  would  read  and  discuss  the  Bible,  enjoy  fel- 
lowship, and  pray  together.  Membership  would  be 
voluntary  and  open  to  all  students.  The  school  board  denied 
permission  on  the  grounds  that  allowing  such  a  club  would 
be  an  establishment  of  religion  and  violate  the  First 
Amendment.  , 

Mergens  sued  the  school  board  and  several  school  of-  ' 
ficials,  alleging  that  the  board's  decision  violated  the  Equal 
Access  Acl  (EAA)  [20  U.S.C.  §§  4071-4074].  The  EAA 
prohibits  public  secondary  schools  that  receive  federal 
financial  assistance  and  that  maintain  a  "limited  open  fo- 
rum" from  denying  equal  access  to  students  who  wish  to 
meet  within  the  forum  because  of  the  "religious,  politi- 
cal, philosophical,  or  other  content"  of  the  speech  at  such 
meetings. 

The  federal  district  court  ruled  in  favor  of  the  school 
board.  The  court  of  appeals  reversed,  holding  in  favor  of 
Mergens,  and  the  board  of  education  appealed. 

Holding:  The  United  States  Supreme  Court  affirmed, 
holding  that  ( 1 )  school  officials  violated  the  EAA  by  deny- 
ing official  recognition  to  Mergens's  proposed  club  and  (2) 
the  EAA  does  not  violate  the  establishment  clause  of  the 
First  Amendment.  Justice  O'Connor  wrote  the  Court's 
opinion  on  the  first  issue.  Although  eight  justices,  in  three 
opinions,  agreed  that  the  EAA  does  not  violate  the  estab- 
lishment clause,  no  one  rationale  received  the  support  of  a 
majority.  Justice  Stevens  dissented. 

The  EAA  provides  that  a  "limited  open  forum"  exists 
when  a  school  "grants  an  offering  to  or  opportunity  for  one 
or  more  noncurriculum  related  student  groups  to  meet  on 
school  premises  during  noninstructional  time."  The  EAA's 
obligations  are  triggered  when  a  school  allows  any 
noncuiriculum-related  smdent  group  to  meet.  According  to 
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the  Court,  the  phrase  "noncurriculum  related  student 
group,"  which  is  not  defined  in  the  EAA,  means  "any  stu- 
dent group  that  does  not  directly  relate  to  the  body  of 
courses  offered  by  the  school."  A  group  directly  relates  to  a 
school's  curriculum  "if  the  group's  subject  matter  is  actu- 
ally taught,  or  will  soon  be  taught,  in  a  regularly  offered 
course;  if  that  subject  matter  concems  the  body  of  courses 
as  a  whole:  or  if  participation  in  the  group  is  required  for  a 
particular  course  or  results  in  academic  credit."  This  defini- 
tion, the  Court  explained,  looks  to  a  school's  actual  prac- 
tice rather  than  its  stated  policy,  and  whether  a  specific 
group  is  "noncurriculum  related"  will  depend  on  the  par- 
ticular school's  curriculum. 

The  Court  found  that  Westside's  student  clubs  include 
noncurriculum  related  student  groups,  such  as  the  scuba 
diving  club,  the  chess  club,  and  the  peer  advocates  program 
(a  service  group  that  works  with  special  education  classes). 
Westside  maintains  a  limited  open  forum,  and  by  denying 
the  religious  group  official  recognition,  it  denied  the  group 
equal  access  to  the  forum.  (Official  recognition  allows  stu- 
dent clubs  to  be  part  of  the  student  activities  program  and 
carries  with  it  access  to  the  school  newspaper,  bulletin 
boards,  the  public  address  system,  and  the  annual  Club 
Fair. )  Because  the  denial  of  equal  access  was  based  on  the 
religious  content  of  the  proposed  meetings,  the  denial  vio- 
lates the  EAA. 

In  spite  of  the  requirements  of  the  EAA,  the  Court 
noted  that  school  officials  retain  a  significant  measure  of 
authority  over  the  type  of  officially  recognized  activities  in 
which  their  students  participate.  First,  school  districts  main- 
tain their  traditional  latitude  to  determine  appropriate  sub- 
jects of  instruction.  Second,  the  EAA  does  not  limit  the 
school's  authority  to  maintain  order  and  discipline,  to  pro- 
tect the  well-being  of  students  and  faculty,  and  to  assure 
that  attendance  of  students  at  meetings  is  voluntary. 
Schools  may  prohibit  any  meeting  that  would  "materially 
and  substantially  interfere  with  the  orderly  conduct  of  edu- 
cational activities  within  the  school."  Third,  by  refusing 
federal  funding  a  school  district  could  completely  escape 
the  EAA's  obligations. 

Justice  Stevens  dissented,  offering  a  different  interpre- 
tation of  the  EAA.  His  view  was  that  an  extracurricular  sfii- 
dent  organization  is  "noncurriculum  related"  if  it  has  as  its 
purpose  (or  as  part  of  its  purpose)  the  advocacy  of  partisan 
theological,  political,  or  ethical  views.  This  definition 
would  allow  a  school  to  sponsor  clubs  such  as  chess  and 
scuba  diving  without  becoming  a  limited  open  forum  for 
purposes  of  the  EAA. 

Three  opinions  concluded  that  the  EAA  does  not  con- 
llict  with  the  establishment  clause,  but  gave  different  expla- 


nations for  that  conclusion.  The  first  relied  on  Widmar  v. 
Vincent,  454  U.S.  263  (1981),  which  applied  the  three-part 
test  of  Lemon  v.  Kurtzman,  403  U.S.  602  ( 197 1),  and  held 
that  an  equal  access  policy  at  the  state  university  level  does 
not  violate  the  establishment  clause.  This  logic  applied 
with  equal  force  to  the  EAA  according  to  Chief  Justice 
Rehnquist  and  Justices  O'Connor,  White,  and  Blackmun. 
Because  the  EAA  grants  equal  access  to  both  secular  and 
religious  speech,  it  has  a  secular  purpose.  The  EAA  does 
not  have  the  primary  effect  of  advancing  religion  because 
high  school  sUidents  can  understand  that  a  school  does  not 
endorse  or  support  student  speech  that  it  merely  permits 
on  a  nondiscriminatory  basis.  The  school  does  not  risk  ex- 
cessive entanglement  between  government  and  religion, 
because  the  EAA  prohibits  faculty  monitors  from  par- 
ticipating in;  nonschool  persons  from  directing,  controlling, 
or  regularly  attending;  and  school  "sponsorship"  of  reli- 
gious meetings. 

Justices  Kennedy  and  Scalia  said  that  because  the  ac- 
commodation of  religion  mandated  by  the  EAA  is  a  neutral 
one,  a  different  standard  should  be  used.  If  the  government 
is  not  giving  direct  benefits  to  religion  in  such  a  degree  that 
it  in  fact  establishes  (or  tends  to  establish)  a  state  religion 
or  religious  faith  and  so  long  as  the  govemment  is  not  co- 
ercing any  student  to  participate  in  a  religious  activity,  the 
establishment  clause  is  not  violated.  The  EAA  meets  this 
standard. 

Justices  Marshall  and  Brennan  agreed  that  the  EAA 
does  not  violate  the  establishment  clause  but  said  that 
Westside  must  do  more  to  assure  govemment  neutrality  to- 
ward religion.  The  school  must  fully  disassociate  itself 
from  the  Christian  club's  religious  speech  and  avoid  ap- 
pearing to  sponsor  or  endorse  the  club's  goals  so  that  stu- 
dents will  not  view  the  school  as  endorsing  religious 
activity. — LM. 

Federal  courts  may  order  local  governments  to  levy 
taxes  to  finance  school  desegregation  remedies,  even  in 
violation  of  a  state  law  imposing  tax  limits.  Missouri  v. 
Jenkins.  llOS.Ct.  1651(1990). 

Facts:  In  1977,  the  Kansas  City,  Missouri,  School 
District  (KCMSD)  and  a  group  of  its  students  filed  a  suit 
under  Section  1983  [42  U.S.C.  §  1983],  alleging  that  the 
state  of  Missouri  and  surrounding  school  districts  had  oper- 
ated a  segregated  school  system  in  the  Kansas  City  metro- 
politan area.  As  a  technical  matter,  the  court  subsequently 
made  KCMSD  a  defendant  rather  than  a  plaintiff. 

The  federal  district  court  found  that  KCMSD  and  the 
state  had  indeed  operated  a  segregated  school  system  in 
violation  of  the  established  Fourteenth  Amendment  guar- 
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antee  of  equal  educational  opportunities.  The  court  adopted 
a  remedial  desegregation  plan  proposed  by  KCMSD.  The 
plan  involved,  among  other  things,  the  creation  of  "magnet 
schools"  to  lure  whites  back  to  the  Kansas  City  schools, 
which  had,  as  a  result  of  "white  flight"  to  the  suburbs,  be- 
come predominantly  black.  The  district  court  originally  es- 
timated the  total  cost  of  the  desegregation  remedy  to  be 
almost  $88,000,000  over  three  years.  However,  "[b]y  the 
time  of  the  order  at  issue  ...  the  District  Court's  remedies 
included  some  '$260  million  in  capital  improvements  and  a 
magnet-school  plan  costing  over  $200  million.'  .  .  .  And 
the  remedial  orders  grew  more  expensive  as  shortfalls  in 
revenue  became  more  severe."  The  district  court  held  that 
the  state  and  the  KCMSD  were  75  percent  and  25  percent 
at  fault,  respectively,  and  ordered  them  to  pay  the  cost  of 
the  desegregation  remedy  accordingly. 

KCMSD  was  incapable  of  raising  enough  tax  rev- 
enue to  fund  its  obligation  because  of  state  law  require- 
ments. The  Missouri  Constitution  and  statutes  "limit[ed] 
local  property  taxes  to  $1.25  per  $100  assessed  valuation 
unless  a  majority  of  the  voters  in  the  district  approve[d]  a 
higher  levy,  up  to  $3.25  per  $100;  the  levy  [could]  be 
raised  above  $3.25  per  $100  only  if  two-thirds  of  the  vot- 
ers agree[d]."  The  voters  refused  to  approve  an  increase  in 
property  taxes  sufficient  to  finance  the  plan.  In  1987  the 
district  court  found  that  the  KCMSD  had  exhausted  all 
means  of  raising  additional  revenue.  The  court  ordered  the 
local  property  tax  nearly  doubled  (to  $4.00  per  $100  of 
assessed  valuation,  up  from  $2.05  per  $100)  to  pay  for  the 
desegregation  plan. 

The  United  States  Court  of  Appeals  for  the  Eighth 
Circuit  upheld  the  district  court's  tax  mandate.  Yet  the  ap- 
pellate court  counseled  the  lower  court  to  be  less  "obtru- 
sive" in  the  future,  suggesting  that  an  injunction  setting 
aside  the  state  laws  limiting  the  local  authority's  fund- 
raising  powers  would  be  a  better  decision.  In  the  appellate 
court's  view,  an  injunction  would  have  been  more  consis- 
tent with  principles  of  federalism,  which  require  courts  to 
use  minimally  obtrusive  methods  to  remedy  constitutional 
violations.  The  dissatisfied  state  appealed  and  the  United 
States  Supreme  Court  chose  to  hear  the  case. 

Holding:  The  Supreme  Court  was  unanimous  in  its 
decision  that  the  district  court  should  not  itself  have  im- 
posed an  increase  in  property  taxes:  "In  assuming  for  itself 
the  fundamental  and  delicate  power  of  taxation  the  District 
Court  not  only  intruded  on  local  authority  but  circum- 
vented it  altogether."  A  district  court  should  not  grant  local 
government  carte  blanche  in  this  area,  but  "local  officials 
should  at  least  have  the  oppormnity  to  devise  their  own  so- 
lufions  to  these  problems." 


The  Court  was  sharply  divided  (five  to  four)  on  the  V 
further  issue  of  whether  district  courts  have  the  authority  to 
order  local  officials  to  increase  taxes,  even  though  the  in- 
crease violates  state  law,  when  necessary  to  remedy  consti- 
mtional  violations.  The  majority  answered  this  question  in 
the  affirmative,  finding  such  an  order  qualitatively  different 
from  the  court-imposed  increase  at  issue.  Such  an  order  "is 
plainly  a  judicial  act  within  the  power  of  a  federal  court." 

The  majority  rejected  the  state's  argument  that  the 
federal  judicial  power  can  go  no  further  than  to  require  lo- 
cal governments  to  levy  taxes  as  authorized  under  state 
law — that  is,  that  federal  courts  cannot  set  aside  state- 
imposed  limitations  on  local  taxing  authorities  because  to 
do  so  is  to  do  more  than  to  require  local  governments  "to 
exercise  the  power  that  is  theirs."  The  majority  concluded 
that  "the  KCMSD  could  be  ordered  to  levy  taxes  despite 
the  statutory  limitations  on  its  authority,  in  order  to  compel 
the  discharge  of  an  obligation  imposed  on  the  KCMSD  by 
the  Fourteenth  Amendment."  If  such  an  order  could  not  be 
given,  reasoned  the  Court,  the  obligations  of  local  govern- 
ments to  fulfill  the  requirements  that  the  United  States 
Constitution  imposes  on  them  could  be  ignored.  Appor- 
tionment of  the  cost  of  the  discrimination  plan  was  found  . 
to  be  part  of  the  district  court's  equitable  power.  Section  | 
1 983  is  authority  enough  to  require  each  violator  to  pay  its 
share  of  the  cost  of  the  remedy  if  it  can. 

Thus  the  Supreme  Court  respected  the  broad  discre- 
tion of  local  authorities  in  fashioning  desegregation  rem- 
edies, but  reaffirmed  its  decision  in  North  Carolina  State 
Board  of  Education  v.  Swann,  402  U.S.  43,  45  ( 1971 ):  "[I]f 
a  state-imposed  limitation  on  a  school  authority's  discre- 
tion operates  to  inhibit  or  obstruct  the  operation  of  a  unitary 
school  system,  it  must  fall;  state  policy  must  give  way 
when  it  operates  to  hinder  vindication  of  federal  constitu- 
tional guarantees."  Because  the  district  court  found  that  its 
particular  plan  was  required  to  vindicate  the  students"  fed- 
eral constitutional  guarantees,  the  state  could  not  hinder  the 
process  of  vindication  by  preventing  the  KCMSD  from 
implementing  that  plan. — Leslie  Hagin 

M;,.  Hagin  is  a  student  at  the  University  of  Texas  School  of  Law  at 
Austin.  She  was  a  law  clerk  at  the  Institute  of  Government  in  the  summer  of 
1990. 

Church-operated  schools  and  their  employees  are  not 
exempt  from  the  Fair  Labor  Standards  Act.  Dole  v. 
Shenandoah  Baptist  Church,  899  F.2d  1389  (4th  Cir. 
1990). 

Facts:  The  United  States  Department  of  Labor  and 
the  Equal  Employment  Opportunity  Commission  sued  the 
Shenandoah  Baptist  Church,  a  Virginia  church,  for  operat- 
ing a  private  school  in  violation  of  the  minimum  wage  and 
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equal  pay  provisions  of  the  Fair  Labor  Standards  Act 
(FLSA)  [29  U.S.C.  §§  206(a)  and  (d)].  The  government  al- 
leged that  Shenandoah  paid  its  support  personnel  less  than 
the  minimum  wage  and  paid  its  female  teachers  less  than 
male  teachers  performing  the  same  job.  Shenandoah  con- 
ceded that  the  government's  allegations  were  true  but  ar- 
gued that  the  establishment  clause  of  the  First  Amendment 
(guaranteeing  the  free  exercise  of  religion)  and  the  equal 
protection  clause  of  the  Fifth  Amendment  exempt  their 
school  and  its  employees  from  the  FLSA.  The  district  court 
held  that  they  were  not  exempt  and  required  Shenandoah  to 
pay  both  the  teachers  and  support  staff  back  pay. 
Shenandoah  appealed. 

Holding:  The  United  States  Court  of  Appeals  for  the 
Fourth  Circuit  affirmed  the  district  court's  holding.  The 
court  concluded  that  the  application  of  the  FLSA  to 
Shenandoah's  church-operated  school  and  its  employees 
does  not  violate  the  first  or  fifth  amendment.  The  court 
flatly  rejected  the  school  employees'  argument  that  appli- 
cation of  the  equal  pay  and  minimum  wage  provisions  of 
the  FLSA  interfered  with  their  First  Amendment  free  exer- 
cise rights,  on  the  ground  that  the  employees  have  the  op- 
tion  to   volunteer   their   services.    However,   the   court 


acknowledged  that  application  of  the  act  placed  a  minor 
burden  on  Shenandoah's  free  exercise  rights,  as  the  em- 
ployer, and  this  burden  could  only  be  justified  by  compel- 
ling governmental  reasons.  The  court  found  that  Congress" 
desire  to  prevent  employment  discrimination  and  to  insure 
that  workers  receive  a  minimum  salary  sufficient  to  main- 
tain a  minimum  standard  of  living  are  compelling  govern- 
mental reasons  that  justify  applying  the  act  to  private 
schools.  The  court  also  rejected  Shenandoah's  argument 
that  the  FLSA  violates  the  establishment  clause  of  the  First 
Amendment  because  the  act  exempts  nuns  and  priests  from 
its  application  but  not  lay  teachers  and  employees  of 
church-operated  schools.  The  court  found  that  exemptions 
under  the  act  were  facially  neutral  and  properly  accommo- 
dated free  exercise  values  as  required  by  the  establishment 
clause.  The  court  also  rejected  Shenandoah's  argument  that 
application  of  the  FLSA  to  its  church-operated  school  vio- 
lated the  equal  protection  unplicit  in  the  Fifth  Amendment, 
on  the  ground  that  the  act's  ministerial  exemption  was  a  ra- 
tional classification  designed  by  Congress  to  further  a  le- 
gitimate end. — Samuel  Starks 

Mr.  Starks  is  a  student  at  Duke  University  School  of  Law  and  was  a  law 
clerk  at  the  Institute  of  Government  in  the  summer  of  1990.  ■ 
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THE  INSTITUTE  OF  GOVERNMENT  of  The  University  of  North  Carolina  at 
Chapel  Hill  is  devoted  to  teaching,  research,  and  consultation  in  state  and  local 
government. 

Since  1931  the  Institute  has  conducted  schools  and  short  courses  for  city, 
county,  and  state  officials.  Through  monographs,  guidebooks,  bulletins,  and  peri- 
odicals, the  research  findings  of  the  Institute  are  made  available  to  public  officials 
throughout  the  state. 

Each  day  that  the  General  Assembly  is  in  session,  the  Institute's  Daily 
Bulletin  reports  on  the  Assembly's  activities  for  members  of  the  legislature  and 
other  state  and  local  officials  who  need  to  follow  the  course  of  legislation. 

Over  the  years  the  Institute  has  served  as  the  research  agency  for  numerous 
study  commissions  of  the  state  and  local  governments. 


